;yt$*© 


The Marg Ws of Argyle bis Defenc -J8 
' the rh tement of Treaſon againſt him 
41 the Parhament anno 1661. D 


Tn Defender profeſles his ſenſe of the mercy and happineſs of the Lord 
that we are delivered from the lawleſs arbitrary power of the; armed: 
. . force of cruel Ulſurpers,. and have reſtored to us. our only lawful So-' 
veraign Lord, and in his {acred Perſon, the Authority of Law, the order of 
legal Judgment, and in them the liberty of all legal Defences; whereupon- 
depends the great Security of the Liberties, Lives and Eſtates of the _ 
This Yes the Detender confidence toappear in Judgment, nothing 
ing of a fair Procedure, and full Hearing,competent ume beingallowed. im: 
the Dyets of the Proceſs, and all things berein ſo ordered,as tay be One 
the Juſtice and Gravity of this high and honourable Court ,and the importance 
Ex Cauſe, not only as to. the Defenders Intere(t, bur as to the preparative: 
an conſequence, and he with much confidence expetts all Juſtice trom his 

iaus Sovetaign, thejufteſt of Princes, and who isrepreſented,' and ating: 
7.ſo truely noble a perſon as my Lord Commiſlioner his Grace 3, alſo hop: 
the honourable Court of Parliament, . will, without all Prej jadice,-in+ 
ns conſider his legal and juſt Defences ; and hy 62g will ares i 
fair,, without all ground of ſuſpicion therein, "that any is within degrees 
to perſons yes | whom he is libelled to have committed any of the Deeds 
which are made the ground of his Dittay 3 or it any who are. conſciqus-4@ 
themſelves of capital Enmity, or has been any ways Informers againſt che 
Defender, or have predetermined by urtering their Judgment already ot his 
Cauſe, Conſcience and Honour will make-them abſtain fitting and voting 
therein; ſo much che more that they ſee how bawilling heis co propone ay 
recuſatory againſt any Member of the Houle. n theſe and other grou 

in Law, ſo confident is he of the Sadieation of his own Carriage, ſo much 
he defers to their Ingenuity and Generoſity, and ſo bigh is the honour he 
bears to this honourable Court, 


The Defences following are proponed by the 


tcſtation,. z.-Fhat whatever peremptor sin che Caule the Defender 
13.to Propene, it is adhereing to his Dilators, bath grogral __— the whole 
_ Dirtay,and particular againſt the ſeveral Parts, / Articles-an thereof, 


proceſting they may be firſt diſcuſt, and hea! 
withoor further, and chat not only becauſe, 
OY mr perves, | ro #: Becuuſe It Me 
3. Becaule of the exceed! great" | 
F Fo it highly concerns Yheghol Lt 
| their Lives, Eſtates, . 
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2. Protefting, that if my Lord Commiſſioner his Grace and honourable 
Eſtatesof Parliament, ſhall proceed withourpronouncing Jaterloquitor, firſt, 
on-the Dilators and relevancy of the Dittay (as he hopes they will not )) to 
the diſcuſſing of his peremptor Defences ir caſa, and that they find not any | 
of the peremptor D that are,cither preſently inftrufted, or netour xor x 
16t Joſs vel fuck ſufficient 4d viforiam tavſe, yet where thete is ted 
( whi is alſo confident ſhallnot befonnd needfil ) that he prove what is 
farther alledged i= fe&#o and needs nb Probation, that in that caſe there may 
be a Term nel im to prove, ſeinghe did __—_ for Precognition, but 
your Lordſhips was not pleafed to grant it, and there is no other way of ad- 
mitting him to prove his Detences 3x fao, which ( as ſaid is) needs Proba- 
tion, but either by way of Precognition or of Litiſconteſtation, and afligte 
ing of aTerm for that effeCt,eſpecially ſeing it hasbeen the undoubtedPraftique 
of this Kingdom in matters of Treaſon, the Defender has place to propone 
hisAlledgeance for clearing of his Innocency,and gets term roprove it,which 
is- alſo conſonant to the civil and common Law, and is agreeable to Reaſon 
and Equity, and is the pradtice allo of other Nations, which Proteftation 
the Detender humbly makes in this place once for all, leſt he ſhould trouble 
your Lordſhips with the frequent repetition thereof' at the proponing of 
every Alledgance reſpeJiv?, holding them for repeated therein. 

I. Firſt it is alledged, that there can be no Proceſs, nor is the Defender } 
holden to anſwer, till the whole Libel and all the parts thereof be given him 
upto ſee ; but ſoit is, the Commiſſioners InſtruQions for Addreſſes ſent aud ; 
made to his Majeſty by the Defender ( as is alledged,) and the Commiſſios 
ners at Bred, are expreſly repeated as a part of the Libel brevitatis cauſa in 
the 10 Article, and yet the ſamen has not been produced, nor given up to the 
Defender toſee and adviſe with; till which be done, he cannot be holden to 
anſwer. Likeas, w oints of the Dittay are founded upon Writ, the De- 
fender craves that he may have up theWrits whereupon the ſamen are founded, 
to ſee before he be holden to anſwer to the Dittay,whilk is very conſonant to | 
Law, /.1. F. 3. f de edendogybi edenda ſunt emnia que ator editurns eft apud 
Judicem, E* 1.3. Cod.cod. whereby the Purſuer is ordained to ſhow to the 
Defender all that he will uſe againſt the Defender before the Judge, other- 
ways the Defender cannot prepare himſelf for his Defence, which is the rea- 
ſongiven in theſe Laws,Paulns hb. 5. cent. 16. and the Dofors through the 
ſame Laws, & Livinns, F.9. f. dequeit. Faſon poſt alios, lib.2. num.3,4,5,6. 3 
Cod. de edende. Bart. ad legem ult- nnum.8. ff. dequeit. But fo it is, there are 
ſeveral Articles in this Dittay founded upon Writ not produced, as in the 1ſt 
Article, the proſecution of Mr. John Stuart to death as a Leafing.maker- be- 
twixt the King and his SubjeQts is libelled, and yet neither Libel nor Sentence 

ainſt Mr. John produced. Item, Coll. Henryſons Commiſſion tor keeping 
of D#ymbartown Caſtle is libelled, and the Commiſſion nor produced. 

Frew, The 6th Article, a Capitulation alledged made and ſubſcribed by the « 
Laird of Ardking/as and other Officers under the Defenders command, with f 
the Lairds of Lawmornt and Eſcog. 

Item, The Affurance alledged given to the perſons within 'the Houſe of | 
Lock-hedd, mentioned in the 7th Article, the Defender craves ante omnia it 
may be produced: | 

Hhew, That Ordinance of Parliament or Committee of Eſtates, whereby it « 
islibelled in the fame 7th Article, that Colkittech was ordained to be ronget 


(3) 
fra the Priſon where he wasfor the time, te the Town of Edinburgh. Them, 
in the 9th Article, The Defenders Proteſtation in Parliament anno 1648 
Tree, In the ſame Article, the Letter written to Cromwel libelled to be of the 
date the 6th of OZober 1648, whereby it is libelled that the Defender and hig 
mplices wrote to Cromwel. 

Hem, In the ſame Article, Sir Jobs Cheiſly his InſtruQtions libelled, as be- 
ing dated the 17 of OFober 1648, deſiring the perſons taken in the Ingage- 
ment to be detained as Pledges of the Kingdoms Peace. 

Hem, Eod. Artis. The Warrand _ to be under the Defenders hand 
for a Proclamation againſt the Families of Ogilvie and Rae, &c. 

Item, Article 10. The Letters alledged written to Cromwel anno 1650, afs 
ter his Invaſion. 

Trem, Eod. Art. The At of the Welt Kirk, with the Declaration where. 
untoit relates. 

Ttem, Art.11. The Remiſhon alledged given to John Mackdonald of Dun- 
loch under the Defenders Hand. 

All which the Defender humbly alledges ought to be given upto (ce before 
he be holden to anſwer, eſpecially ſo long a time having interveened between 


the intention of chis Purſuit, and dates of the aids Ats and Papers fareſaids 


libelled on, ſome of rhem being 20 years ſince, ſome 15, and the leaſt roor 
11 years ago; asbas alwaysbeen the praCtice inſuch Cales, and may be in- 
ſtanced in my Lord Balmerinech his Procels, and was found by this honou- 
rable Court in Mr. Jemes Guthry his Procels. 

Secundo, Under Proteſtation alwiſe, that the former Exception may be 
firſt diſcuſt, that the Papers therein mentioned ante ommia be given (tothe 
Defender to ſee, Ir is alledged, that as it has been alwiſe the princely care of 
His Majeſties Royal Anceſtorsto keepthe Laws of the Realm certain xedum in- 
certo uteremwr jure, fluTuaret respublica, and leaſt Law, which is introduced 
for the Liedges Security, ſhould become their Snare, Therefore by King Ja. 
the firſt thatilluſtrious Prince Par/. 7; cap. 107 all the Interpretation of His | 
Majeſties Statutes otherwiſe then the ſamen bears is forbidden, and if forbid- 
dencan be no ground of Ditcay, and in effe& to found a Dittay upon ſta- 
tats, otherwiſethen they bear, were to found itupon ſuch ſtatuts as we have 
not 3 Butſua it is in the Propoſition of this Lybel, the Acts of Parliament 
whereupon the ſame is founded are otherwiſe repeated then they bear. For 
x, Thefirſt part of the Propoſition of the dittay founded upon the two firſt 
Aﬀts of Parliament lybelled, viz. the third ACt of the 5 Par. of K. Ja. 1. and 
the firſt AZof K. 74.6. and doesupon the faids Atts conclude the pain of 
Forefaulture and Treaſon 3 The ſame is moſt irrelevant, becauſe in the aids 
Ads there is no mention made of any Crimes of the Nature and Quality ly. 
belled, the ſaid third AZofthe 5, Par. Ja: 1. being anent theFees of Crafts- 
men.and the.price oftheir Work, and the 1. AG of K: Ja. 6. being anent 
the Conſticution of the Earl of Myrray Regent. And in neither of the ſaids 
Ads, is there any pain or puniſhment inferred, and fo farleſs can the pain of 
Forefanlture or Treaſon be fra the ſaids As concluded againſtthe Defender 
And if ir ſhould be faid that the 5. Par, of K: Je. 1. is miſtaken in the Writs 
ing for the 1 Par: andin citeing the 1: AZ of K: Ja: 6: The Citation of the 
number of Parliament is alſo omitted, viz, the number 18: The dittay re- 
| theſe two Atts otherwiſe then they bear, for the Words of the faid 2. 
"Att of the firſt Parliament K. J« 1. Statutesand ordains, Thet no wer openly 
o 


(4) 
or motourly Rebell ageinſt the K ings perſon, under the pain of forefaulting of L3 
Lands ind Goods, which is not at all in the Libel wan And as Ef 
A&of the 18. Par. K. Ja. 6. the words thereof are indeed, yet with ſome 


Difference and Tranſpoſition lybelled, bur thereto is added the Sanftion and 
in, That whoſoever does in the contrair are tobe puniſhed ar Traitors, andts 


orefault their Life Lands and Goods, whereas there is no Sanftion or pain 


in the ſaid AQ, only it is declararor of His Majeſtics Royal Prerogative and 
of thethree Zſtates co maintain the ſame. 

Ttew, In the ſecond part of the Propoſicion of the dittay founded upon the 
25. At of the 6. Par, K. Ja. 2: and the 75 AR 9* Par. 2. M. is not repeated 
as it bears, as to puniſhment, for therein they who attempt to do er raiſe any 
bands of men of Wir, Horis or Foot, &c. without ſpecial Licence of Her Ma- 
jeſtie and her Succefſors, are only declared puniſhable by Death, whereas they 
are lybelled to be puniſhable as Traitors, whilk is the pain only of the ſaid 25 
At Par. 6. Ja, 2. 

Item, In the next part of the ſaid Propoſition of the Dittay founded npon 
the 43 AR 2. Par. Je. 1. and the 134. Att of the 8. Par. and the 10. At 10. 
per. and the 205 AC 14-par. of K.J4.6.none of thele Aﬀts are repeated as they 
bear, but confounded. both as t6 the Crimes and pains therein coatained, toa 
very far different ſenſe ( as is humbly conceived ) fra that which the ſaids 
Ads ſeverally proports, transferring the pains of the (aids ſeveral a&ts and 
Crimes therein contained from one to another,as may appear by what follows 
For the firſt of thoſe as being the 43 eZ par. 2. ]«. 1. isonly of Leaſing-ma- 
kers and Tellers of them, which may engender ſtrife berween the King and 
his people 3 and the pain of the act is rinſell of Life and Goods to the King,as 
isclear both by the Title and Body of the at. The 24 at, to wit the 134. 
aF 8.par.K a: 6 is alſothe ſameCrime,viz. againſt thoſe that utter falſe, (lan- 
derous and untrew Speeches to the Dildain Reproach or Contempt of his Ma- 
jeſty, his Councils or proceedings, or to the diſhonor of his Majeſlies Parents 
and Progenitors adding allo thole that meddle in the affairs of His Mijeſty or 
hisEſtates,&the pain 1s thepaincontained in the a&tsof parliament made againſt 
leaſing- Makers and the Tellers of them. The third whilk is the 10 act 10 
par.K. J4.6, Is againſt thoſe who ſpeak or Write any purpole of Reproach or 
Slander againſt his, Majeſties perſon, Eſtates or Governmeat, or depraves his 
Laws or acts of parliament or miſconſtrues his Mijeſties proceedings, whereby 
any miſſikeing my be moved between his Majelty and his Nobility, and 
his loving Subj:cts 3 and the pain thereof 41s only the pain of death And 
by the 205 act 14 Par: Fa, 6: theſe that hears the (aids Leafings, and does not 
apprehend and reveal the Authors thereof ſhall incur the like puniſhment with 
the principal Ofenders,and yet leaſing making and telling which is the Crime 
puniſhable by the firſc of thoſe acts, viz, 433 act Par. 2, Ja, 1, is puniſhable by 
the loſs of Life and Goods, to the King, is omitted, and falſe ſlanders which is 
the Crime contained in the 134 at par:8 Ja. 5. and only ſpeaking to the diſ- 
honour of his Majeſties Parents and Progenitors, and meddling with the 
Afairs of his Highneſs Eſtate, is repeated our of that At 134 and joinedto 
the Crime contained in the ſaid AC 10. Par. 1c: Ja. 6. and to both the 
pain is 2dded of loſing Life, Lands and Goods, whereas the pain of the ſaid 
Act'ro is only of Death, and the pain of the ſaid Act 134 Par. 8. Je. & is 
only the pain contained in the Acts againſt Leaſing-makers, whilk in the aid 
43 A& Par. '2. Ja. 1. is only the loſs of Life and Goods, and not- of Life, 
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Lands and Goods, but allennerly the Eicheat of Goods moveable, as may 
appear 1, Becauſe wherever the pain of ctinſel of Lite and Goods is found ither 
in the Acts of parliament or old Laws, Goods are underſtood Moveable ; As 
is clear from other Crimes that are ordained to be {o puniſhed,as man-flaugh- 
terby the 43 Statut Rob. 3. is _ under the pain of tinſell of Life and 
Goods, where Skeen explains that rhele Goods are to be underſtood of Move- 
ables, and by the A& go Par. 6, Ja. 1, Thereceipt of him whois fugitive for 
Slaughter, is forbidden, under the painof Tinſel of Life and Goods, where 
Skeen expoundsGoodsto be Goods moveable in his rracrat of Crimes tt: 2: cap: 
6. Par. 4 and ſoit isclearin other acts of Parliament, that thir two pains 
are diſtin, viz.tinſel of Life and Goods, which is only extended to Moveables 
and tinſcl of Life, Lands and Goods, whilk latter pain in theſtile of our Acts 
of Parliament, is commonly thus expreſt, that he who incurs it ſhall tine and 
forefault Life, Landsand Goods,-asthe 31 Act Par. 7. Js. 2 & paſſer alibi For- 
faulture properly relating to Lands, and in the common fignification of our 
Law Goods are to be underſtood of Goods moveable. 

2 More ſpecially it may appear, that the pain ofthe ſaid 43 Act Par. 2. Ja. 
x. whereunto the ſaid 133 AM par. 8. Ja. 6. relates in the painthereof, is on- 
ly the pain of Eſcheat of Moveables, becauſe the pain of Forfaulting of Life 
Lands and Goods, is the proper pain of the Crimes that by our Law are de- 
clared Treaſon 5 and thereforeSkeer both in his Index of the atts of parliament 
on the word Tyesſon refers the Crimes that are ſo puniſhable ro the bead of 
Tresſon, asalſo in histrattat upon Crimes in theend of Reg. Ma; Burdoes not 
at all mention therein the Crime of the {aid 43. a& par. 2. Ja. 1 nor of the 
134, a&tper. 8. Je. 6, nor of the other ats whereupon this part of the pro- 

ſition is founded, But in his Index has theCrime of leafing making between 
the King and his people under ahead by it ſelf, and therein expreſly mentions 
both the ſaid 43 att Ja. r, and 134 4 ]a, 6, Likeas in the ſaid tratat of 
Crimes after the Chapters of Treaſon and points thereof cap, 1, and pain of the 
ſame, whilk cp, 2, he expreſly lays, 15 the tinſel of Life, Lands and Goods, 
And Declares that he underſtands by Goods, Moveable Goods , 
And anent the proceſs and Judge of the Crime of Treaſon cap, 23, where he 
comes to other Crimes capital. of all which the pains are Js the tinſel of 
Life and Moveable Goods, or Lite only, or of ſome leſs pain, inBody or goods 
but never of Life, Lands and Goods, as is clear through the whole traftat that 
follows, and in his 12 cp, anent the Crime of falſhood,he has theCrime of leas 
ſing making between the Kingand his people, and the ſame acts of parliament, 
vit «F 43, par, 2,)4, 1,and the 205 aF par, 14, Ja, 6, and in his25,cap, he has 
the Crime of infamousand ſeditious Lybels, and the ſaid 10 act to par, K )4, 
6. cited therefore. 

ſtem, In the laſt two As of Parliament, whereupon the propoſition of 
the Dittay is founded, viz, the 37 AR, 2 Parl, Fa, 1; and t'e 144, AQ, 
12 parl. Fa. 6. It is libelled that all Reſetters, Suppliers, or Intercommune 
ers with any Traitor» are Puniſhable by Forefaulture as the Traitors 
themſelves, whilk is nct as the As bears , for both the Crime and pain li» 
billed out of the (aid 144. AR, 12 pars, F4.6, The AG is not fimply againſt 
thoſe who latercommune with Traitors and Rebells, but with fuch as are 
declared Rebells and Traitors; From all which it follows that the Propoll- 
on of the Libel as founded upon the Aﬀts as they are libefled is not relevant ; 
and therfore the Defender cught to be Afloilzied i: boe libel. 

Bertio, Asto the laſt part of the rn of che Dittay 3 The Defene 

der 


der abhorry ſo much the Crime hs mentioned, that he thinks any Perſon 
who will conceal any Malicious purpoſe of wronging in the leaſt 3 far more 
in putting Violent Hand inthe inviolable Perſon of his Soveraign Lord, were 
unworthy to Breath in common Air, let be to be Defended : And he is 
Conſcions to himſelf of bis own Innocencie in any ſuch thing, that he needs no 
other Defence, But the confident Denial of any Guiltineſs therein, either leſs 

or more : But before a PraQtique paſs in this Honourable Court of Parlia- 
- meat, of founding a Dittay of Treaſon upon common Law and Prattique 3 fe 
is under Proteſtation foreſaid, and with all Humility alledged againſt the Rele. 
vancy of that part ofthe Propoſition, as founded upon the ſaid Common Law 
and PraRique, that it isnot relevantly founded thereon, in ſua far as the 28, 
AGF, Parl, 2. anno 1640, Itis expreſly found and declared, that no Per+ 
ſons can be declared Traitors, but after Tryal by the Parliament, or Judge 
Ordinarz and finding that the {aids Perſons have contraveened a Law and 
AR of Parliament made under pain of Treaſon, and therefore a Perſon can not 
be declared Guilty of Treaſon on a Dittay founded upon Cemmon Law and 


praRique, 2. Pens being Legis SanFio, and the Common Law jsknown with 


us to have only vim rationis non legis; And therefore no Pain, but efpecially 
the higheſt of Pajas, can be founded thereon, And 3. Specially as to 
PraQtique, beſides the Reaſons aforeſaid, becauſe Lib. n, F. 4. ff, ad ſenatuſ- 
conjult, turpilianum, falti quidem queſilo in aybitrio eft judicantis, pene vero 
perſecutio non ejus veluntati mandatur, ſed legis autoritati «ſſervatur : Whence 
Menochius Lib. 51. preſumpt. Cap. 29. in principio, ſays exprelly pena indici 
non poteſt wiſe expreſſo jure ſit cautum jer |, at ſi quis, F. dives ff, de Relig, & 
ſumptibus funerur, and it isthe common Opinion of the Doors that ever whea 
Punifkment is not expreſly defined in the Law, but is permitted arbitrio judie 
cis, it cau not be extended to Death, far leſs tothe pain of Treaſons and the 
foreſaid AQ of Parliament, 28, A#, anno 1640, takes away the relevancy 
of founding Treaſon upon Common Law and pra&tique as ſaid is, 4+ If a Dit« 
tay to infer the Crime of Treaſon might be founded on Practique, either of the 
Juſtice Court or Parliament, wbilk are two Courts before which Crimes of 
Treaſon are judged yet our PraQtique is conſuetudo rerum ita Judicatarum as 
Eraig defines it lib, 1, de fendis dreg. 8 And therefore, to it asto the Intro 
ducing of all other conſuetudes, there muſt be 1, AZFuum frequentia, reiterated 
Att and PraQiques per |, de quibus f.de legibur,et Bart Joſor,and other DoRorg 
on that Law, et per legew 1, cod. que ſit longa conſuetudo, & |, an in tolum 2, 
cod. de edif, privat. 2, Illud explorandum an contradifo aliquo judicio ſit fire 
mate, that is, it would be Trycd if Decreets is foro contradiGorio hay been gi- 
ven thereupon; As alſo, fayeth Craig dia, Dreg. 8. in fine,and if in my choice 
* that ought to be, far more in Crimes, and it in Crimes, yet more in the 
higheſt of Crimes, and in all the Concernments of one of the moſt eminent 
Peers in the Land, Whilk is clear, for in Matters Civil ( how ſmall ſoever ) 
betore the Seſſion a Practique will never be founded on lome Decreets, gis 
ven either for not Compearance, or upon Compearance, where there is little 
or no Diſpute, or it may be great in equalitie in the Advocates of the two 
Parties. And if-in Civils, where the Intereft is only Pecuniarie; This ought 
to be much more in libel of Treaſon as bas been ſaid. But ſua it is neither iq 

auſtice Court nor Parliament, will it be found that it has been frequently 
Tadged, and in foro comtradiForio in an Diſpute where this Defence bes been 
proponed ; yea, it may be well alledged, that there can be no ——_— 

ewe 
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ſhewed of either of theſe Courts weed any bas been found Guiley of Treaſon, 
but i ſome AR of Parliament made under the pain of Treaſon as (aid is : But 
however, the ſaid 28. AG, Parl. 1640, ismoſtclear, which is moſt agreeable 
to Reaſon, and the Law of England very laudable in that Point, as Cook hay 
it in his Cap. of Treaſon; and therefore the Libel as founded upon Common 
Law and PraQique is noways relevant,and the Defender ought to be Advilzied 
therefra. T0 by 

2»erts, Every Lybel both by the Civil Law, and Our Law, ought tobe 
cle:r, diltin& and ſpecial, but eſpecially in Criminal Lybels, becauſe of 
the great importance of them, ought to be moſt clear diſtin and ſpecial : 
jure Eibellus in Criminalibur debet eſſe clariſſimur, ſays Dambaud, prax, criw, ca. 
3. zum. 13, and therefore Libelus Criminalis obſcurus, parte etiam non compa« 
rente, extruditur favore rei: Baldus in £. edits num, 10. ca- de edends alex, 
gonſil, 72, ol, verfic, &- licet Volumn 1. Hip. Confil, 49. & Batander prax, 
crim, reg. 6, h1 3« © 4. nec enim debet accuſator cum exiſtimationit aliene jatFu- 
rs &t dijcrimine vageri lege fi in rem, ff, de re; vind, $o that anobſcure Cris 
minal Lybel is inept: and the Defender oughr to be afloylzied therefrom 
though he did not oppene his Defence for that effet 3 Bur ſua itis, this 
Dittay is moſt unclear and undiſtinQ, in ſua far as, in the propoſition of the 
Dittay, there are many Acts of Parliament lybelled on, being Statute anent 
divers Crimes, of very different natures,and inferring different puniſhments; 
according to the atrocitie of the Crimes: and in the ſubſumption the Deſen« 
der is indited for ſeveral Crimes, alledged committed by him contrair to the 
ſfaids Laws and Attsof Parliament in general, without condeſcendingon the 
particular As of Parliament, That the Defender has controverted by com- 
mitting the particular Deeds Iybelled, and ſua leaving him to a great un- 
certaintie: Whereas in all Law, Reaſon, and form of Proceſs, the Defender 
ought to be certified what AQs and Laws hehas centraveened by committing 
ſuch Deeds: that is, in a multiplicitie of Crimes, after propoſing all the 
Statutes relating tothe ſame Crimes, all the Deeds immediately ought to be 
ſubſumed falling under the compaſs of ſuch Statutes: and thereafter the As 
relating ta another diftcrent Crime ought to be propoſed, and the Deeds 
falling under the compals of theſe Aﬀts immediately ſubſumed, and ſo through» 
out the Lybel, whilk is no way done here, But Firi?, there be many dilfe. 
rent As accumulat together in the propoſition, and then moſt different Facts 
accumulat together indiſtinaly in the Subſumption, not condeſceading on 
the Aas by them contraveecned.: and therefore the Lybel is inept, and the 
D-ſender ought to be aſſoylzied therefrac. This defence 1s further confirm- 
edin Law. 2. Becauſe a Lybel being /yVogiſmur quidem praicur, Jaſon and 
the Doors per Iaitit, dea@, in Criminal Dittays, the propoſition conſiſts 
in jure conftitutionis, in the Laws whereupon the Lybel is founded, the minor, 
in the ſubſumption of the Fats or Crimes under theſe Laws, and the concluſie 
on inferring the pain, becauſe of ſuch a Crime, asralling under the Law ly- 
belled on; a very eſſential part ofevery Lybel is, quo ivre petgtur, and a Ly+ 
bel being uncertain in this, is unclear and uncertain in a verie eſſential pare, 
and inept. 3- In Law a Lybel ought foto be conccived as the Defender may 
know «Zionis jpeciew,otherwile is inept, /e. 1. fe de edendo 4, 3. cod, cod. and 
may alſo know eZoris jus, and that he may deliberat how to defend : 
But in our caſes that ariſcs ſrom the diflin&t application of the Laws to the 
Fas ox quibys oritur, 4+ If ſuch an uncertain Lybel were admitted the Des 
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fender; becauſe of the obſcuritic and ugcertaintie of the Lybel; ſhould be 

rejudged of any certain defence he could make agaioſt the relevancie of the 
ame, Fecunle the releyancie of it conſiſts in the ſubſumption of the Fafts and 
Erimes lybelled, under ſome certain Law, which being condeſcended on by 
a diſtin ſubſumption under each Law, of the Crimes that were lybelled 
properlie to fall under the ſame, the Defender would alledge, why ſuch Crimes 
cannot be ſubſumed relevantlie under ſuch Laws and Aﬀs, whilk he other» 
wiſe can aotdo, .in ſuch a multiplicitie both of different Ads and Crimes, as 
are lybelled in this Dittay, there being not only in divers Articles, but even 
in one Article oft a great diverfitic of the Crimes therein lybelled, as in the 10 
and 11. Articles, and through moſt of the reſt of the Articles is moſt evident, 
and yet the Defenderleft in uncertainty, under which of all the As lybel. 
led on, the Purſuer intends the ſubſumption thereof, and ſua in ab uncertain= 
tie altogether how eo conceive his defence» And if this be not avexime 
©a;ari cums maxime aliene vite & fortunarum periculs, it is hoped as it will be 
found veric evident, fo it was never the praQtice heretofore uſed in Criminal 
Lybels, and which that it ſhould not now be ſuſtained, is of univerſal cons 
cernment, and if ſuſtained, wight prove of verie dangerous Conſequence; 
And therefore the Lybel as it is now conceived is inept, and the Defends 
er ought to be Aſſoylzicd therefrac. 

Before the Defender come to his particular Anſwers to the ſeveral Articles 
of the Dittay, to the effeR the Defender bist2ſe in his acceſſion to the pub- 
lick atings cf this Kingdom, during the unhappie Troubles, till the Treaty 
at Bredab and His Majcſtics home coming, may be truly ſtated 3 It Is hum- 
blie craved that the Commiſſioners Grace and honourable Eftates of Patrlia- 
ment may be pleaſed to remember, that the Kirk and whole body of this 
Kingdom, entred at firſt in the National Covenant for defence of Religion, 
and His Majeſties Perſon and Authority, and mutual defence one of another 
in maintaining the ſame, wherein, and in what followed in proſecution 
thereof, till the Treatic with his late Majeſtie and AR of Oblivion ſet down 
at length, and ratified in the 6 AQ of the 2 Parliament ego 1641. His 
late Majeſtic did ſo far acknowledge and approve their Loyaltie, that in the 
9. Article of the ſaid large Treatie, his Majcſtie was pleaſed to appoint, that 
at thecloſe of the ſaid Treaty their ſaid Loyaltic ſhould be made: known, at 
the time of publick Thankſgiving in all places, and particularly in the paroch 
Churches of His Majefties Dominions, And in the ſaid £4 of Pacification 
and Oblivion, is pleaſed to declare, that their conftant Loyaltie in their 
Intentionsand Proceedings ſhould not be thereafter called in queſtion, and 
that whatever fel] furth io thoſe tumultuous Times, whether prejudicial to 
His Majeſtics Honour and eAuthorirty, to the Laws and Libertie of the 
Church, or the particular [ntereſt of the SubjeQ might be buried in perpetu- 
al Oblivion: and whatever has enſucd thereon, no mention ſhould be made 
thereof in Judgment or outwith, Likeas His Majeſtic for bimſelf and His 
Succeſſors promiſes in verbs principis, never to come in the contrair of the 
ſaid Statute, nor any thing therein contained, but to held the ſame 
firm and ſtable; and to cauſe it be truly ebſcrved, and 
theſe Preſents to have full force and firepgth of a true and perfe& 
Cecutity, likeas thereafter, in Ano 1643, the League and Covenant was eg- 
tredin with the two Houſes of Parliament, C upon the Grounds of the "arge 
'Treatie ( by the Church and whole Body of this Kingdom, proporting t 
lame ends of the Covenant, tor Maigtenzace of Religow, King and Kiog =_ 
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thereof, and prodecute by Wars, both withiaand wickour the K: 
the Autherity of divers NT — 
animeuſly along er, without any apparent publicic differencs, tt: 
yea! 2648 : Andeven then that Parliament 264 8 & kighly ee the 
ſaid League and Covenant, that rhey declared the breaches thereof 16 be the 
ground of their Refolutivas of that War, 4G: 4. 7. & $. and their deſires for 
preventing theres! ts be their tniftiling of the fame ibratss, the necefſar quati- 
fictions required tnall with whom they would join, ar whom they would im- 
ley cither in their Armies or Commircrees, is, that they be (uch who were 
of known Faithſulnefs to the Cauſe and Covenant, ſaid £4 7. and that they 
would eppofe, and eadezvour to fuppreſs the enemies to the Cauſe and Co- 
venant on a\t hands, ibid, witacffing rw the World, that they ſwerved mor 
frac the Pr.nciples contained in the national Covenant, and Leagueand Co- 
venant, 2nd that they reſolved cloſely and cenftantly to adhere thereunco, and 
to all the ends thereof, 1554. So tha; ar that time there was ſti} no difference 
2s to the Cauſe and Covenant, any difference being ooly ia rhe magaecr, and 
notin the matter of that Engagemen!, I hereafrer, what Striirs this poor 
Kingdom was redaQted to by the Detear ofthat Engagement, and how unable 
it was to make Refiſt:nce to that Prugiih Armic, who in p:otecution of their 
Victory, came to the Borders, and catred the (ame, is natreur to all : where- 
with the whele Kiagdom berwg (urprized with Amazement, and in eyidest 
hazard, ie was hare in that junRure of affairs, ro reſolve upon any coule 
for prevenning the imminent. or rather tocumbens hazard of the Kingdom : 
Whereupon a Quorum of ite Committee of Eftares appointed by the ſaid Par 
liament 264$, were neceflicate to take upon them the managing of Aﬀeairs, 
and to fae for Conditrons of Peace yz not being able ro refiſt by Force ( the 
Flower and Strength of the Natios being broken by the (aid Defeat ) and ro 
accept the ſame. upon the cafteft rerms that could be had for the crime , which 
25 it was eadeavoured upon no other intention, of foravy other end. bu: that 
which they were conftrained to by inevitable Neceſhity: So at that time it was 
generally lookr upon as good Service, and whilk at chat time wis moſt necel- 
arts evite vety great, and otherways, inevitavle Evils g being neceffitate ei- 
ther to condeſcend to their Demanes at that rime, or otherways to have de- 
livered the Perſons of all chat did profecute the (aid Engagement, according 
tothe Obligement of the large Treaty, cogether with the Forts and Strengths 
of the Kingdom, The facceediog Parliament for the time iv (he Year 1649, 
aſter Preclamation of his preſent Majefſtie did fend CommiRoners to 
Holland, and atterwards, according to bis Maj:fties defire, to Bredeh, where 
there was a Treaty cencluded by his facre4 Majeſty, wherein he was grac oaſfly 
pleaſed to approve of the faid Parliament in 4970 1644, and remanen! Par- 
liaments and their Proceedings frat the year 1641 preceding the {ad Treaty , 
whilk was thereafter ratified by his facred Majeſty and his Parliament at Perch 
and 8;irlivg: And after the Reyal Example ot his ever gletious Father, am 
AQ of Oblivion was indn|ged, whereby all that might be gronad of Queſtion, 
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was baried in Oblivioe, and pardoned by 2 generel Act of eblivion in moſt fall - 


and ample torm, 
This being the State of publi& affairs during the time feruiaid,” albeie by 


the firſt ten Articles of the dittay the Defender is charged with Deeds 2nd pabe | 
lick aQings, coming within the _—_— of the ſaid Approbation and oblivies /: 


foreſaid ; 
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foreſaid ; yet foch firm Relyarice has he of kis Majeſties perſiſting in hisgraci- 
ous clemencie, which does in his Reyal heart ſo muck abound, That albeir | 
his Majeſty by his Proclamation dated the 12 of 0ober 1660, 1s pleaſed gray ' 
cioufly todeclare that he has remitted to his Parliament thetryal ot theCarri- | 
age of his Subjeas inScoiland during the late troubles, that the late troubles (1 
has only reſpe& to the time, during the Ulſurpers Poſleſion, and that Tryal 
ſfheuld be taken during that time of the SubjeRs carriage, the Defender (in ajl 
humility ) conceiving that it is noways to be ſuppoſed, that his gracious Ma- 
jeſty did thereby intend to rip up or revive, or to inſtitute any new Tryal, 
ot old Offences, forgotten and forgiven as ſaid is, eſpecially ſeing it is not to 
be ſuppoſed that the Bowels ef his Mercies ſhould be more ſtrairned to this 
bis ancient Kingdom, to whom he has upon all occaſions, given ſo many fig- 
nal and recent Teſtimonies of his ſuperabundant Favour, and who according 
to their bound Duty to the utmoſt of their power, with the hazard of their | 
Lives and Fortunes, affiſted his Majeſty in reſiſting his Taemies, and oppoſing 
their Uſurpation, than they are and have been to his SubjeRs of his other Do- 
minions, to whom, according te his gracious Declarations, he has granted a 
full and free parded, frae which few, and thoſe on)y, the unpardonable Mur4 
derers of his Royal Father are excluded;for whom, or any guilty thereof, no 
puo:ſhmene can be ſufficient: And therefore the Defender in all humility con» 
ceives the ſaids Articles, though libelled, are not to be infiſted on, 7 | 

The Solemaitie ot thoſe Oaths, both of Covenant and League, will be as ſ 
the Defender hopes, pregnant preſumptions, to put anend to all Controverſie, 
anent the fincerity of his asof the Church and Kingdom,their Loyal Iatentiong, 
jor the Maintenance of the Perſon and Authority of our dread Soveraign, 
whereunto they were thereby ſo religiouſly ingaged , and the conſtane tenor 
of his ARings, ſtill by vertue of publi Orders and Warrants of Parliaments 
and their Committees, wherein his Faithfulneſs in the Execution; was alſo 
in the like manner approven, will witneſs that what he did, was not fora . 
ny ptivat intreſt, but for the publi ends, whereunto he conceived him- : | 
ſcIf ingaged in manner foreſaid : Nor was the Defender for continuing | 
thoſe unnatural civil diſcords, as he did witneſs by his inclination to an ac- 
commodation with Montroſe, in the year 1645. mentioned after, in anſwer 
to the 10 Article, whilk albeit fully agreed to betwixt him and the Defender, 
yet he could not obtain the Committees approbation thereof, which is an evi- 
dence that the Defender had not the chief ſway of Aﬀairs, and was always ' FP 
inclinable to peace, Religion being ſecured. Likeas, the carrying on the In- » | 
gagement in the year 1648. though the Defender differed in his judgment, as 
to the way and manner, upon the grounds and reaſons hereafter expreſt, in 
anſwer to the 9th Article, does clearly evince that he had not the chief ſway ' 
in Publick Atings : And what power and intereſt he had in the 
year 1649. He did faithfully ( according to his bound duty ) improve the 
ſame for removing theſe differences betwixe his Majeſty and his Subjects, ' 
wherein he was paſſionatly earneſt, as ſhall be made appear in anſwer to the 
faid roth Article. And after his Majeſties home coming, and during his being 
in this Kingdom.and thereafter, till the Enemy had fully prevailed ; and that 
by his Articles of agreement he was their Priſoner, he faithfully ſerved his 
Majeſty, and even during his Majeſties abſence, did always, and till ſhall re« 
tain his loyal duty, and good affeQion to His Perion, Government, and Po- ' 
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And whatever theſe who aregrown up may judge, who only ſee the un-" 


happy and accidental events that are the effe&sof the corruption ofmen, but 
have not known the counſels and cauſes, which are the two parts of thoſe 
things neceffar to be known to all who will judge of humane aQtions aright 
events being, for moſt, uncertain, and the worſt of events oft times through 
the corruption of Agents, or other extrinſical circumſtances following vpon 
the beſt of aftions; yer had they been intimatly acquaint with the grounds, 
cauſes, nature of the aftings, and all circumſtances while a doing, the Defender 
in all humility conceives that they would have concurred with the reſt of the 
Kingdom, ſeing theſe proceedings had no native connexion with the {ad and 
unexpedted conlequences that has enſued, 


Article 1. And now to cometo the particular Defences,to the ſeveral points 
of the ſubſumption of the Dirtay. And firſt, As to the firſt Article of the 
Subſumption, anent the words alledged ſpoken at the Foord of Lyo», whilk 
are Lidelled to have been, that it was the opinion and judgment of many 
Lawyers and Divines, that a King might be depoſed, for Deſertion, Vendi- 
tion, or Invaſion : And which isalledged to have been meant by the defen- 
der of the then Kings Majefty ; and the preſumptions adduced for inforcing 
that to have been ths Defenders meaning,are ſome words alledged ſubjoyned, 
to wit, Mr. John ye underſtand Latine : It is alledged for the Defender (no 
ways acknowledging that he uttered any ſuch words) r. All Criminal Dit- 
taysſhould contain in them at leaſt Year, Month, and Place, otherways they 
are inept. Bartel. & dd. ad1.libellorum, ff. de accuſatione. Becaule amongſt 
other reaſons, diverſitas loci, varia argueret facinora, ſaith Batand. Reg. 6. 
Prax. Crim: poit Bugell, &c. Burſua it is, there is no Month condeſcended 
on, when the Defender ſhould have ſpoken theſe words, and therefore the 
Dittay in this Article is 7zept- 2. There is no particular Att of Parliament in 
the Acts Libelled upon in the Propoſition condeſcended on, which is contrg- 
veened by the words Libelled ; therefore the Libell in this Article of the Su 
ſumption, is general and obſcure, and rill the particular Law contraveened 
becondeſcended on, can receive no anſwer. 3. The ſpeeches as they are 
Libelled, falls not under the compaſs cf the Acts Libelled on in the propo- 
ſition of the Libell, ro inferr any of the pains therein contained ; becauſe 
they are Libelled as the narration of the opinion of others, which 
is not relevance to inferr ſo much, that the narrator is of that ſame 
Opinion, except it were alſo Libelled, that he had declared his homologati- 
on, and that he was of the ſame judgment, which neither is nor can be Libel- 
led ; far leſs is it relevant then to inferr a Crime,and ſo high a Crime as Trea- 
ſon : Forſuppone the Defender had ſaid, that there are very learned, both 
Divines and Lawyers, whoſe opinion it is, that the Pope is the Head of the 
Church, and that he has power to diſpenſe with the Articles of Faith, to de- 
poſe Kings (a horrid opinion) ec. And that it istheiropinionalſo, we merit 
Heaven by good works, and that all Huganots or Proteſtants are damnable 
Hereticks, and that hehad related their words in Latine, as rhe Latine of that 
Verſe of theGloſs of the Canon Law, cep. fieut de exceſ. Prelat. 

Reititnit Papa ſolus deponit, Oc. 
Articulss ſolvit: | f 
And had ſaid to Mr. John Stuart thereupon, Mr. Fohn you underſtand Latine, 
albeit theſe opinions of theſe Divines = Lawyers be execrably Heretick, 
3 yeC 
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2 yer no bady mill ſoy that the Defenders relation of them would have infer- 


red him to have been guilty of the ſame : No more in our cale, cau the; re- 
"tion Libelled inferr him to have been of that opinion with thoſe Divines and 
Lawyers, or in any way thereby to have contraveened any AG of parliament 
Libelled. 2. The forc{aid opinion is Libelled only to have been related iz 
ab#raFs, nothing of our Kings Majeſty who then was: And whereas it is 
' Libelled, that it appears the {enſe and meaning thereof appeared to have 
been of the then Kings Majeſty, in ſaa far as the Defender ſubjoyned to Mr. 
#bn Stuart the words aforeſaid , that he underſtood Latine. x. The Li- 
Il in this part is ambiguous, for this may be interpret either that 
it was the meaning of the opinion of thoſe Divines which he re- 
lated ( this ſeems to be moſt conſonant to the words ) or elſe that 
his own meaning was, that it was his judgment that the then Kings 
Majefty- our Soveraign might be ſo dealt with, as 1s Livelled in the 
latter part of this Article, and ſua the Article in this part there- 
of is ambiguous and inept, and there ought to be no Procels thereupon, 
Nam libefis in Criminalibus preſertios nibil ambiguitatis vel obſeuritat;s comtinere 
debet per.Cap. Conftitut.6- exter. de relig. do. But 3, It it be underſtood in the 
former Senſ, it is but ill relative of the Opinion of others, and if in this 
latter Senſe, to wit, that it was his own Judgements The Preſumption lis 
belled of what he ſpoke to Mr, Jobn Sivart is noways relevant to infer it, 
Tt. Becauſe they have a more obvious meaning, fe wit, that it might have 
been the Opinion of thoſe Divines avd Lawyers, was relatcd in Laing; 
and indeed, Grotize and Borzlaw, who write of that Subje& are both in La. 
tine, and that be bad fubjoyned to Mr. Jehn Stvart, Mr. Jobn you unders 
ſtand Latize. Or, 2, That ſuch Opinions being rather the Fancies of no» 
tions! School-Men, otherways not unlearned in their own Art; Or of ſuch 
as are DaQors Notienals in the Law ( ifthere be any of ſuch Opinieus ) ra- 
ther than of ſalid Juriſcevjults, who for moſt do not ſo much as move theſe 
Queſtions not to be moved, 23; If any ſuch words bad been ſpoke to Mr. 
Jobs Stwert, they might have had this more probable proverbial Senſe, ſome 
wyers and Divines are of that opiniony but the Subtilty of ſuch Queſtions 
or Opinions is Letive to me3 that is, [ underſtand it not ( as we lay 
commonly of things that we underſtand not, it is Latine to me) But Mr. 
John ye are a Schollar, avd ye underſtand it z: Now it is a Rule in Law, 
that where the Mcaning is doubtlom or obſcure, that which is the moſt fa» 
yourable Senſe ſhould be followed, [. 9. f. de reg, Furis, and Mathews de 
effi, deciſ- 265. Num. 68, 69. et deciſ. 307; 11+ and 15. and when words 
are ambiguous, the Declaration of him who utters them ſhould be acquieſced 
unto, Menechius conſilio 197. and the Defender is ready to declare, that if 
ever he had ſpoken ſuch words, he was very far from any ſuch meaning as 
is Libelt againſt him. Nor 4. Is it any way preſumable, that any ratienal 
Man who had the Honour toknow His late Majcſty, ceuld bave made pli- 
cation of any of theſe three caſes to ſo wortby and illuſtrious a Prince 3 ſeing 
the ſaids Grotixe, Bart. and others, that writes upon that Subje& acknow- 
ledges C ye, it is obvious to common Senſe ) that hardly can tbey fall out jn 
the worſt of Princes, if be be but compos ments. And as to the Preſumtion 
that follows, that the Defender meancd by the late Kings Majeſty, becauſe 
of the Condition wherein the Kingdom was for the time. 1. It is far more 
preſumable, that the Kingdom was in ſuch a Condition of AﬀeCtion to his 8a- 
cred 
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cred Majeſties Perſon and Autbority at that OG that none dur have uttered 


what might bave RefleRted thereupon: Seing it is Libelled, to have been ſhort» 
ly after the ſubſcriving of the Covenant wherein they had ſolemnly bound 
themſeves by the Oath of GOD, to maintain His Majeſtics Perſon and Authge 
rity. 2, His Majeſty by His Royal Judgement in the AQ of Oblivion 1641; 
has preſumed the Loyalty of his SubjeRs, both in their latentions and Pro» 
ceedings in theſe times, whilk is preſumptio juris et de jure. *% 


As to the Defender his proſecution of Mr, Fobr Stuart, 1. It was a judicial 
Proceſs, and legal AQ, and (o can be no impurtation to him, wherein the Pro- 
Ceſs was led in lo fair a courſe in Law, that he was condemned not only upon 
clear Probation, but his own Confeſſion 3 and yer the Words whereup- 
on he was Indyted and convit, were far different from thefe Words az they 
are here libelled,and refle&ed upon the Parliament, otherways the Defender 
would never have purſued it. _ | 

Oltims, Adhering always to the Alledgeances above-proponed, bumbly 
proteſting that they may be firſt diſcuſt, and whereupon it is craved he may 
be Aſſoilzied in hoc libelo, 4bſolvitorz becauſe not only by AR of Parlia- 
ment in 4220 1641,amongt the unpriated As Naw, 70, the ſaid Service is 
approven, and he Exonered : But alſo, the Detender ought to be Aſſoilzied 
from the whole Crimes in the firſt Article, becauſe atter the time libelled et the 
alleadged Committing of the ſame; His late Majeſty of glorious memory 
granted that never to be forgatten, 4 of Indemnitie and Oblivion in anno 
1641, whilk did proceed upon the preceeding Treatie with his Majeſtie, and 
whilk is ſolemnly confirmed by His Majefty himſelf in Perſon, and his three 
Eftates in his Parliament 1641, 6/6 LAG thereof, wherein his Maſeſty for 
himſelf and his Succeſſors, does promiſe in verbs principis never te come in the 
contrair of that Statute and SanQion, or any thing therein contained. But to 
hold che ſame in all points firm and (table, yea, and to cauſ: it be truly obſer- 
ved by all his Majeſties Leidges for ever : Hereup>n the Defender doth con- 
fideatly rely, for all that is libelled as committed by bim in this Article, or any 


other preceeding that time, as being confident, it is the greatelt imaginable - 


Security that he, and the reſ of the Leidges of the Land who are concerned, 
can have, 


Article 2- As to the ſecond Article, and haill Heads thereof; 1. Neither 
Day, Moneth, nor Y:ar of GOD are condeſcended on, and therefore fo 
general that jt is inept, Nam generalitas parit obſcuritatem, «Marant. part 6G, 
ped, de libell, oblat. et quomodo concip. & pry Textus 161, citatos. 2+ It is not 
condeſcended which, of the 4s of Parliament libelled this Article, and the 
leveral Heads thereof contraveens, whilk is a general ineptitude and nulliry 
in this Libel, 3 Asto the firſt point of that Article anent the Intaking of the 
Houſe of Airlie, cutting and deſtroying the Planting, and Dimolifhing the 
Houſe, 1. It is not relevantly libelled, in ſua far as it is libelled that the 
Houſe was keeped for his Majeſties Service, but does not condeſcend what 
Service, Nor 2, ls it libelled that there was any jo it that had Commiſſion 
from his Majeſty, without which it has not aoy cullor of Relevancy. 3, The 
Detender never had any private Quarrel, nor perſonal Prejudice agaioaſt the 
Noble Lord Fawes Earl of Airlie; But if bis Marching to that Houſe be 
mcaned of that which was in anno 1640, it was by vertue of, and in obedie 
ence to an Commiſſion put upon _ the Committee of Eſtates for the 
; time, 
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time; nor was the ſaid Houſe at his arrival thereat keeped for his Myeſties 
Service, avis ( _ wroer 7) libelled 3 but: before that time, was 
Sarrendered to'the of ſe, who had put Colonel Sibbald to keep the 
fame for the King and Countries aſe; and which Eolonel Sibbald upon fight 
of the Defender his Commiſſion, did abandoh the (aid Houſez and if there was 
any Plenting cutted,it was allanerly ſome few Shrubs & Buſbes (whilk the De- 
fender could not hinder) for Flutting tothe Souldrie,and though the Defenders 
Commiſſion bare Power and Watrand ro Demolifh the Houſe, be was fo far 
from\ſtrerching or fully Executing the ſame, that he did only flight the Houſe 
«nd delayed a long time to do the ſame, in expe&ation, that the Lord Ogilye 
fhovld have procured a Countermand from the Committee, and did not flight 
ir cilf h& was paſt all hepe of obtaining the ſame As is hoped will be acknow= 
ledged by the ſaid Noble Lord. Neither did (ſua far as the Defender knew 
or could hinder ) the Earl his Friends and Followers ſuſtain any Prejudice 
other than what was uſual, and what all places are ordinarily obnoxious to, 
where 4rmicsor Parties of Souldiers comes. But however it isnot Relevant 
as faid is. 

Terti6, That part of the {aid Article, though it were true ( asit is not) 
is no ways relevant, to infer the conclaſion of the Dittay, there being no 
Law not any Statute lybelted on, that for cutting of Timber or demoliſhing 
the Houfes of privat perſons, though done upon privat quarrels (as this was 
not } infers the pain of Fredſon, 

As tothat part of the Article, anent the burning of the Houſe of Forfhar 
befide the exceptions againſt both che points thereof alledged of before in the 
fling, it is not relevant to ſay, that the Defender ſeized thereupon, to 
infere any Crime, except it were Iybelled be ſeized by force, for he might 
have etitred in vaceam Poſſeſſignei, 2. Now relevat to lybel that thoſe ua» 
der him did ſeize theteupon, or raiſe Fice thereing except it were lybelled 
that the Defender bad given exprefs order, and warrand to raiſe wiltul Fire, 
who as he gave no order therefore ; ſo he was not preſent nor near the place 
nor knew ary thing thereof till after the Houſe was burnt, and xox caput 
fequitur, 3. Inthe Atsof Parliament wr ge agent burning and wilful Fire 
raiſing, the ſamen can only be underſtood of burning and raifing Fire on 
privat Feeds, and for particular Revenge in time of Peace; and is not fo 
to be extended to ſuch Deeds done in the heat and fury of Wars, ſeing inter 
arma ſilent leges. And 3s tothe aggravation of the Defenders batred againſt 
the Earl, meerly for his loyaltie to his Majeſty, it is &r4#is diFum,and againſt 
the preſurnption, que won quiſque prejumitur bonus, and againſt that loyaltie 
to His Maj:(ty which is hoped ſhall more and more appear in the Defender: 
4. The Defender oppcn:s his Commiſſion, AR of Exoneration, and Ratifica« 
tioo thereof in Parliament it azo 1641. 

h, The Defender ought to be Aſſoylzied frac the ſaid Article and all 
Deeds therein mentioned, becauſe the ſame preceeded the Ae of Gblivion 
a0 1641, whereby a!l things that did fall furth in theſe tumultuous times, 
whether prejudicial to His Majefties Honour and Authority, or to the Laws 
and Liberties of the Church and Kingdom, or tothe particular Intereft of the 
ory are buried in perpetual Oblivion, as more fully is contained in the 

id AR. 

Article 2. As to the third Article ancat the beſieging of Dambartoun Caſtle 
and Tracſportiog Cannon and Ammunition. out thereof, 
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[t is alledged for the Defender, ( I. That the aſſaulting of the ſaid Caſtle 
ix not relevant to infer the concluſion of the Dittay, becauſe us is before al- 
lJedprd, none car\ be declared Traytors, but thoſe who has contraveened a 
ſpeci! A&R made utider pain of Treaſon. But fo it is, that none of the pars 
ticufar As of Patliament whereupon the propeſition is founded; inentions 
any thing agaloſt thoſe who aflaults the Kings Caſtle, nor does any of them 
inferr the pain of Yreaſen therefore, but only the 25 AR of the 6 Parliamenr, 
Je, 2: Intitaled ſundry points of Treaſon, by the which 4& they only are 
to be punifhied 4s Traytors who aſſaults the Caſtle or Place where the Kings 
Perſon is, and that without warrand of the Eftatesz but it is neither lybelled 
neither was the Kings Perſon inthe Caſtle the time ot the alledged aſfaulting 
thereof; nor did the Defender aſſault or lay Seige to the fame without war- 
rand fra the Eſtates, but by their expreſs Order and Commiſſion. 2nd the 
truth is; the D-fender himſelf did nor appear before - the ſaid Houſe, till the 
faid Sie Jobs Henryſon being (traitned with the Siege, ſent for the Defender 
and offered to fufrender the Houſe upon honourable Conditions, which the 
Defetder ſuffered him ro make himſelf, and which were accordingly keept 
not withour ſome c_ z the Inhabitants of the Town, by reaſon of ptejus 
dice done tothera being bightly incenied againſt the ſaid Collonel. 

Hs to tht part of the faid Article, anent the Tranſporting of the Kings 
Canton and Ammunition, row relevat to inferr the conclufion none of the 
Ads lybelled on, concluding againſt any ſuch Fait, the ſaid Crime of Ttesſon, 
And the truth is, the Defender did pever Tranſport any Cangon or Ammutii* 
ftiow ftirth of the ſaid Caſtle; but two Cannons which the Duke of Rich- 
word heretable keeper thereof gifted to the Defender, and which he would 
never have gifted, if they had not been his own and not the Kings, 2; The De« 
fender ought to be aſloylzied tra the the ſaid Article and all Deeds therein 
coritained, the ſatnen baving alſo preceeded the ſaid Act of Oblivion in i#40 - 
1641. | 

4 ch 4 Asto the fourth Article of the Dittay, anent the Defenders cal- 
ling or catfing to be called a Convention of Eſtates in anne 1643, enttivg in 
League with His Majeſties :nemics, impoſing Exciſe and Subſidies on the peo- 
ple, raiſing ati Army, entring England therewith, and Fighting with afid for 
the Rebels there, lt is anſwered, that the whole points ia this Article of the 
Dittay ate charged perſonally oa the Defender, ſocontrary tothe Notoriety 
of the thattet of the Fact, known to both Kingdoms, and to His MajefGics 
Commiſfroners Crace and the whole honourable Parliament; yea, arid to the 
5+ AQ of Parliament 1644, relating and approving all thoſe Att that are 
made points of this Article, that there needs no more, but propone as krown 
to all, and repeat out of the ſaid publick Law and AR of Parliament what is 
therein |ybelfed, to evince that they are not the Defenders perſonal Deeds, 
bat the Connefl and Commiſſiogers eſtabliſhed by by Majeſty and Pitliament 
in a»90 x64, Cotivefition of Eſtates, and of the whole Church and Kingdom 
of S-arlard, all approven by theſaid Parliament 1644, in the forefaid AR 5 
thereof, 1, Then a$it is notour q ſo it is clear by that AR, that the faid Eon- 
vention of E/ates was called,not by theDctender,as is libelled,but by higM#- 
jefties privy Council, Commiſtoners for conſerving of the Articles its theFres- 
ty therei mentioned, and Commiſſion-rs of common Burdens, ll eftabliſhied 
by his Majeliies Authority in Aro 1641, which Conſcetators coofid 
that Artide in the large Treaty, bearing the Kingdom of Scorlend their defife, 
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for Unity in Religion, and uniformity in Church Government, a1 8 ſpecial 
mean for conſerving Peace betwixt the Kingdoms, ln anſwer thereto, his 
Majefty, with advice of both Houſes of Partiament, doth declare, his Appro- 
batienof their AﬀeRion in their defire of having conformity of Church Go- 
vernment between the Nations: And as the Parliament had already taken in=- 
to confideration the Reformation of Church Goverament, fo they would 
procecd therein in due time; and this was one of the main Grounds whereu- 
pon both Nations entered in the ſaid League and Covenant. 2, That thee. 
nating and entering in the League and Covenant, was an Ad of the Con, 
vention of Eftates, not the Defenders perſonal AQ. 3. That the League and 
Covenant was centred in with the two Houſes of the long Parliament, and aſ.- 
fiſtance given to them in fighting with, or for their Armie, or otherways, 
which is libelled fighting with the Rebels, the point of Fa@ being thus cleared 
in oppoſition to the dittay. 32, It isalledged, That the firſt two Members of 
this Article is ſubſumed under none of theARts of Parliament libelled on in the 
Propoſirion, there being no AR of Parliament libelled again dcetipge, or 
Bonds and Leagues in genera), or in ſpeciat betwixt the two Nations or &+ 
ſtates thereof, 3, As to the remanent Members of the Article, they can no- 
ways be relevant ( with all ſubmiſſion ) except it were qualified, that the 
two Houſes of the long Parliament, to whom the Aſſiſtance libelled was gi- 
ven, that they were Enemies and Rebel: ; but that the Defender is confident 
will not bc ſaid, becauſe by his Majeſties AR of Oblivion, 25 April, 2660, 
his Majeſty after bis happy Reſtitution; declares, that what was ated even a« 
gainft his Majefty and his Royal Father, by his SubjeQs in Englevd, during 
theſe times thereafter ſhall not be called in Queftion at all, ſo much as to the 
prejudice of theirKeputations in manner at morelength contained in that gra- 
tious At: And how loyal the long Parliament was, did appear inthat the U- 
ſurper durſt never attempt any thing againſt his latc Majeſties Perſoo, until 
they were broken : Asalſo what loyalty the ſecluded Members of that long 
Parliament has ( as became them ) ſhown to his Majeſty, in bis juſt and 
glorious Reſtitution, is known to all Europe, to their eternal Commendation 
and renoun no deubt as from conſcience of their Oath, and duty of 
Alledgeance, ſo of theOath of God whereunto they bound themſelves to mains 

tain his Majefties Perfon, Authority and greatneſs, alle well as Religion 
in that Covenant. 4. All the foreſaids deeds which are the Members of 
this Article, viz: the calling of the ſaid Convention of Eſtates, as being the 
AQ of the foreſaid Council and Commifkogers, the entring ion the 
league and Covenant,raiſfing of the Armie for aſſiſting of the two Houſes of the 
Parliament of Erglend impoſing exciſe, ec. as being all Ads ofthe ſaid Con- 
vention of Eſtates, together with the ſameConvention of Eſtates,are all approe 
ven by the ſaid 5 AR of the ſaidParliament 1644,and the ſaid League andCo- 
venant is owned and acknowledged as a publi aCting by the 4, 7, and 8 Acts 
of the loyal Parliament 1648. In reſpeRt whereof the Defender ought to be 
aſſoilzied frac this whole Article, and all the crimes contained therein. 5, 
Not only is the calling of the ſaid Convention of Eſtates, and tne ſaid Con- 
ventions entring in the League and Covenant, impoſing of Exciſe, raifing the 
forces for the Parliamcnt of Erglend, and remanent Att of the ſaid Conven- 
tion approven by the foreſaid 5 AR of Parliament 1644, but by his Maje, 
ſties Treaty at Bredahb, and the AR of Approbation and Oblivion inthe Par. 
liement bolden at St. Foh»ſtoyn and Stirling in Arno 1650, and 1651, or ci- 
ther =: tnem, a;! things done during theſe tumultuous times intervecning be- 
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twixt thefaid A& of Oblivion in XH=no S > avd his Majeſties home Coming 
in 4: 1650, whether prejudicial to his Mejeſties Honour and Autho- 
rity, or tothe Laws and Liberties of the Church and Kingdom, or to the par- 
ticular intereſt of the Subje&, are buried in perpetual Obliviong and by the 
ſaid Treaty and AR of Ratification of the ſaid Parliament, or an or other of 
them, the ſaid Parliament'1644, and hail Att therein are ratified, and ſo a- 
mongſt the reft this, which is the firſt AQ, whilk approves all the AQts wheres 
upon this 4 Article of the Dittay is founded, and therefore the Defender ought 
to be aſloi)zicd therefrac, 


Article 5. As to the fifth Article; anent the burning of the houſe of Men- 


Pirie in Aune 1645 3 The Defender is ſo innocent thereof, that if it were li- 


belled relevantly, he needed no other Defence, but a ſimple denyal : But the 
truth is, that it has been burnt by ſome of the Soldiers commanded by G:ne-» 
ral Major Baifie for the time, upon the greateſt provocations that could be, 
two Parochins, viz, Myckers and Dolor having been burnt the night before ; 
and ſeveral old mem who were not in Arms murthered, ard Women hurt and 
deadly wounded by the concourſe of theſe that were in that Houſe and their 
Complices: But it is noways relevantly libelled, in ſwa far 2s it islibelled, that 
the Defender or otbers under his Command burnt it. 1. Becauſe there is no 
AR of Parliament of all the AQt libelled upon ia the propoſition, whereupon 
this can be ſubſumed ſpecially theAQs anent raiſing of fire, vpon which(it upon 
any, it ſeems it is particuſarly founded, there is nu ſuch odd extenſion of that 
ſo bigb a crime, as to wake any guilty of ic by the committing of it by others 
who are under their Command : and this were of very univerſa] terrible con- 
cernment, and in the preſent caſe were moſt dangerous and unjuſt, that a com 
mander ſhould be holden to anſwer for all the illegal deeds done by his Sol» 
diers, without his command or order. 2, ft is againſt commen Reaſon and 
common Law, by which this therefore is well eſtabliſhed as an uncontrayerted 
Rule, That deli« proprier tenent autores © noxe caput ſequitur, And there- 
fore it is ovly relevant that the Defender brunt it by bimſelf or others, by his 
ſpecial direRion or particular Order for that effet, 2, Though it were made 
relevant in manner foreſaid. yet the Dittay is inept 4s to this artic'e,and the De» 
fender ought yer to be aſſoilzied therefra, becauſe the Year of God is only li- 
belled, to wit, the Year of God 1645, whereas not only the Month, a$in all 
criminal Libe!s per 1. libeDorum ff. de accujationibus, and the DoQors writing 
thereupon, but che very day ought to be condeſcended on : For where the 
omiſfion cf the day prejudges the Defender of his Defence, ſpecially of 
his alibi, whilk he might and would propene, if the day were condeſcended on 
that being required, the day onght to be condeſcended on, otherwiſe the 
Libel is inept. Nam libellus debet continere non tantum annum &- menſem ſed 
O diem, fi reus id requiſierit, enum probaturus ſuam alibi, Damhaud. cap. 3. 
wm. 4, 5. & Batander. Reg. 6. num. 40, Macanta. in ſpec. de libel. ablar. 
num, 12. per Bart. inl. ſs quisreus colune 3. n. fin. ff. de publ. judic. & Jaſon 
inl. arbitrar. 2. F. fi quis ﬀ. de eo quod certo loce. But ſwa it is if the day 
were condeſcended on of the (aid Burning, the Defender might, and if need 
were, will offer him to prove, that he was thatday, during all the time of 
the Burning, «lib;, at a conſiderable diſtance from the ſaid place, adhering 
alwiſe to the former Defences againſt the aptitude and relevancy of this part 


of the dittay, and proteſting that the ſame may be dilcuikexte ownia; The 
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Defender ought to be affoilzied «b hoc TibePo, at leaſt there can be.no proces 
upon this -part-of the dittay,. asit is now' lybelled. 2. Abſolvitor, becauſe 
LicutennentGeneral Byilze, at the time when the Honſe was burnt had com- 
mand of the ſaids Forces, by which Forces the ſaid Houſe was Burnt, and 
his whole Service inthe {aid Expedition is approven and he exonered by two 
ſev ral Ats of Parliament anno 1645,0nc in'the 4 Seſ. of the ſaid Parliament 
at erth, another in the 5 Se/. of the ſame Parliament at Perth, both mentio- 
ned in the Index of the unprinted Ads. 4. Albeic the ' Defender had burnt 
or given direQion to burn the {aid Houſe, as he has not, yet by ſpecial A& 
and Commiſhon otLieutennendriegranted to him by the Parlizment 1644, 
he was impowered to purſue the Mackdonalds and their. Adherents and ,Ac- 
ceflors with all kind of Hoſtility by Fire and Sword, with a Diſpenſation; of 
all Slavughters, Mutilations, raiſing of Fire, cflaying of Houfes, taking of Pri- 
ſoners and other inconveniencies whatſomever, ſhould fall out in the Execu- 
tion of that Commiſſion in purſuing of them, as the ſaid At and Commiſſion 
at more length bears; And whilk Commiſſion is ratified by his Majeſty. in 
the Treatie at Bredah in his Ratification of tharSeffion of Parliament 1644, 
among the other Parliaments and Sefftons thereof, ratified by his Majeſty all 
after 21641 and preceeding/ his Return'z But -ſwa 3t is that the ſaid Mack: 
donalds were at the time of the Burning of ' the ſaid Houle, joined with Mont= 
roſs, and it was in purſuance of both that the ſaid Houſe was Burnt, as-is not+ 
tour, and if need beis, the Defender will offer him to prove ; And there- 
fore tho he hadBurne or givenDiretion tor theburning thereof,he ought tobe 
afſoilzied. 

5. By Atof Parliament 3o AZ 22. March 1647, rt is ſtatute and Ordained 
That all hisMajeſties goodSubje@&:ſhall bealtogether freedand liberatin timecoming 
from being anywayscalled, conveenedpurſued troubled ormoleſied in Judgment civil 
criminal or out with the ſame for anydeed done or to be done bythem againit theper, 
ſons, Land: or Good: of ſuch as has been or ſhall be in the Rebellion ( by which it 
is nottour that the ſaid armed oppoſition made bythe!deceaſtMarquis of Mont» 
roſs, and the ſaids Mackdarulds and' others under their command, to the E- 
ſtares is underſtood ) during therime of their being, in the ſaid Rebellion,and 
have been or ſhall be guilty with theRebells in their wickedCourſes,or of any 
of them who came under the firſt and ſecondClifles otDelinquents contained in 
the 5 At of the 5 Seſſionofthar Parliement holden atSt, Andrews in the Mo* 
neth of Jamwery 1646 ; But ſua it 1s the Defender offers toprove, if need 
beis, That a Son of the Earl of Stirlivgs named” Charles or John Alexander 
who had Rightto Merrie had Doyned with Moztroſe and thoſe under him, 
and ſo came under the ſecond Claſs of the {aid 5 At of the 5 Seffion Parl, 
1646,0r at leſtwent orſent intotheirLergae erwithoutCompuliion intertained 
them inthe ſaid Houſe, and'therefore the Defender ougtit not te be purſued 
even though he had Burnt or given direttion to burn theſaid Houſe as he in 
no ways did 7] and being purſued ought to' be affoilzied from this article 5 
Likeas it is co junctim alledged' for the Defender” in Fartification of the ſaid 
A thatthe ſamen. is ratified by his Majeſties Treaty at” Breda, as being oge 
of the Atts of that Seſtiow of Parliament 1647 which amongſt the otherSeflions 
of Parliament and Ads thereof fince the year 1641 and preceeding his Maje- 
ſties returnin 4-79 I650, are ratified by the ſaid Treaty ; As allo: by the 
A& of Ratification att, John#flowror Stirling in anno 1650 or 1651, by the 
which Ratification or Ratifications of his Majeſty by che Treaty aforefgid, by 
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ſaid Actof Parliament 30 in anno 1647 cole as a moſt folemn Remiſfion 
granted by his Majeſty and hail - Eſtates of Parliament to the perſons therein 
contained : and ſna likeas ifevery one ofthem had got aparticular Remiſſion 
ſo ſolemn, it had been an incontravertible Remiſhon, for what were ther:in 
contained, ſo muſt it now be, being in effe& of that ſame nature and yer:ue, 
albeit many be included inone, - 

6. By the A& of Oblivion at St. JohnfFoun or Stirling in the year i650 
or 1651 all Ats of Hoſtility whether between the King and his SubjeQs, or 
between SubjeCt and Subje, or whar things had fallen out in thele times, be- 
twixtthe year 1641 and his Majeſties return, wherher prejudicial to his Ma- 
jefties Honour and Authority or to the Laws of the Kingdom, or to the par- 
ticular intereſt of his Subjets are buried in Oblivion z In reſpe& whereof, 
though the Defender were acceſſory to the ſaid Burning, as heis nor, yet he 
ought to be affoilzied. 


Article 6. As to thefixth Article anent the taking of the Houſe of Towert 
belonging to the Laird of Lawmont and the houſe of Eſcog, belonging te E/. 
cog, andafter Articles of Capitulation, drawn and ſubſcribed by Arking/aſs 
and others under his command, under Truſt and affurance Murdering a great 
many of Lewmonts and Eſcogs Friends. AS this is no ways true, the Defen- 
der being altogether innocent thereof, ſo itis no ways relevantly Lybelled. 
For 1. Neither dzy nor Moneth of thoſe deeds are condeſcended on, 2.The 
alternative by others under his command, 1s notrelevant to infer a Crime. 
far leſs Treaion againſt the Defender for the reaſon contained in the firſt an- 
ſwer to the former Article, viz. that there is neither At of Parliament lybelled 
nor common Law ordaining a manto be lyable to a pain, far leſs to the 
higheſt of pains, for deeds or Crimes by thoſe under his command, except he 
gave them ſpecial Direction, but every one is to ſuffer for hisown fault, as at 
more length is contained in the ſaid Anſwer whilk is here repeated. 3, No: 
relevat theſe for whom he is anſwerable for the ſame reaſon, rover why 2 one 
is anſwerable for his own fault and Crime. 4. Nos relevat that others whom 
he might ftopdid it, becaule there is neither any At of Parliament lybelled on 
ordaining any to be anſwerable for all deeds of theſe whom he might 
ſtop ſpecially the Act againſt Murder under Truſt, bearing no 
ſuch; thing 3 Nor is there any Law or Reaſon for the ſame 
but deliJa proprios tenent autores, as has been ſaid, and no ways 
granting the Defender could have ſtopped them, for the truth is he could 
not, and was not near them when what is libelled was done ; and al- 
beir indeed it be againſt the duty of Charity not ro ſtop any doing of. Miſ- 
cheif, if one may ſafely do it, yet thatit comes under the compaſsof Law to 
infer a Crime, eſpecially Treaſon cannot be affirmed. 5. Taking of the 
Houſe of Towart and Eſcog is not ſubſumed upon any of the Ads of Parlia- 
ment libelled,there being none of them anent the taking in of Houſes belong - 
ing to the Leidges, andſwa is not relevant to infer any of the Crimes con- 
tained therein, 6. The alledged killing of a great many of Lawments and 
Eſcegs Friends after the affurance given by «Ardkinglas, is no ways relevant- 
ly libelled to infer the Crime of Slaughter under Truſt, becauſe by the A& 
of Parliament, 7a. 6. Perl. 11. cp. 51. of Slaughter under Truſt, upon the 
which it is founded, Slaughterunder Truſt isonly when the Party Slain is un- 
der the Truſt and Afurance of the Slayer, which is'no ways here libelled, 
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but that the perſons who are libelled to have been ſlain by the Defender were - 


ander.the Truſt of another, to wit Ardkinglas, who it he or any other un- © 
der the' Defenders command have done any thing againſt their own affurance, 
they are-to anſwer for it. 7. The Defender adhereing to the Defences, and 
craving that they being againſt the relevancy be firſt diſcuſt, repeats his for- 
mer Anſwer founded upon his Commiſhon of Licutenantry therein. mentio- 
ned, for thir who are deſigned Lan mont and Eſcog: Friends, were the Mack- 
donalds or their Adherents and Acceflors, as 1s nottour, and the Defender ( if 
need beis ) offers to prove it, whom by the foreſaid Commiſſion he had 
power to proſecute with Fire and Sword, with diſpenſation of Slaughter and 
raiſing of Fire in manner at length contained in the Commiſſion, whilk a» 
mongſt other Afts of the Parliament 1644, 1s ratified by his Majeſty in his 
Treaty at Bredz, as is alledged in the ſaid anſwer whilk is holden herein re- 
peated, and therefore the Defender ought to be aſſoilzigd from this Article, 
and truely what cruelty was exerciſed, was by the Laird of Lawmozt himſelf 
againſt the Heretors and other Inhabitants of the Sheriffdom of A4rg;le, betore 
any thing at all was aCted againſt him, for the which, upon a Supplication gi- 
ven in to the Kings Majeſty and Committee of Eſtates at Stirlivg in Anguft _ 
1651, he was impriſoned within the Caſtle of Stirling, till after rryal Juſtice 
ſhould have been done upon him, but was releaſed by the E»gliſh when they 
took the Caſtle with the other Priſoners. However, the Defender is confi- 
dent, as itis known, ſo he ſhall make it appear, if need beis, in the other 
Proceſs whereunto this relates, and wherein it will be more pertinent, and 
yet the day and time of the committing of the Deeds mentioned in this Ar- 
ticle being condeſcended on, as it ought to be when required by the Defender, 
chat he may propone his defence of a/rbi, that he offers to prove if need beis, 
that he was aljbi, or in another place the time of the committing of the ſai.is 
Deeds at a very great diſtance, to wit, in E-g/and. Likeas, his Majefty. by 
his Treaty at Brede, has ratified and approven the Ads of Parliament,and his 
Majeſty and Eſtates of Parliament has ratified the ſaid Treaty, and paſt an 
AQ of Oblivion of all former Deeds done by his Subjets, which indemnifies 
and ſecures then forany former Attings, in reſpect whereof he ought to be 
afloilzied. x 
' 

Article 7. As to the feventh Article,made up of ſeveral Members or Parts, 
as firſt, Anent the Men alledged murdered at Lock-head and Dunnavertie. 2. 
Anent the aggravation added thereto, anentan old Man begging his Sons life, 
and denyed him. 3. Anent the ſending 2co Men from T7: to ſtarve in Jura. 
4. Anent the taking of the perſon of Colkittoch ont of an Ship in Leith Rocd, 
wherein it is libelled that he had been brought by order of Parliament. 

It is alledged againſt this 7th Article, That 1. The firſt part thereof (anent 


the Men alledged murdered at'Lock-bead and Dunnavertie) is no ways rele- 


vant, not only in reſpet that the particular days and months whereupon the 
ſamen ſhould have been done, are not condeſcended upon, but allo in re. 
ſped there isnot one particular perſon by Name and Sirname whereby he might 
be known condeſcended upon, againſt whom the Deeds libelled ſhould have 
been committed, without the which this part of the Article cannot be ſuſtain- 
ed as relevant, it beingcontrairto all Law and Praftique, that Murder in the 
general, without naming the perſons murdered, ſhould be ſuſtained ay a re- 
levant Dittay againſt avyy. 2. The Slaughters alledged committed upon theſe 
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:þ the Houſe of Lock-head, is not relevantly ſubſumed upon the AAs of Par- 
liament libelled, in ſua far as there is no aflurance libelled to have been given 
to them tobring it under the a& of Murder under Troſt,and there is no other 
AR fibelled under which itcan fall. 6 alledged,that the Defender cannot 
be charged with any of the Deeds libelled in the (aid firſt part ot the Article, 
C though they were true and relevantly libelled, as they are not, ) becauſe 
the Expedition made againſt the Rebels in Kintyre in the year libelled, was 
by David Leſly and thele under his Command, againſt ſuch, who contrair to 
his Majeſties order, ſent to them at that time, commanding them tolay down 
Arms, and declaring thatif they did not, they ſhould be out of his Prote&ion, 
and contrair to their own Ingagements not to joyn with Alafter Mackdonald, 
did not withſtanding continue in Arms, and Rebelliouſly ( as was then de- 
clared by the Eſtatesof Parliament) reliſted DavidLeſlyin the execution of hjs 
ſaid Commiſſion againft them, who therefore, after the defeating of them in 
the Fields, took themout of the ſaids Houſes of Loch-head and Dunnavertie, 
without any Capitulation, and diſponed of them as the Council of War then 

eſent with him thought fit, whilk 1s nortour,and the Defender offers to prove 
if need beis, for the which and other his Services, the ſaid Dazzd Leffy gor 
the Parliaments Approbation in a0 1648, as the ſaid Approbation and 
Exoneration bears, whilk will clearly prove aty thing that is kerein alledged, 
and therefore the Defender, nor _— his Company at that time, cannot be 
charged with any Deeds libelled in the firſt part of this Article, but ought to 
be afloilzied therefrae. 4. The Detender repeats histhird Defence made to 
the 5th Article, founded upon his Commiſhon of Lieutenantry, the perſons 
mentioned in this Article againſt whom the Deeds are libelled to have been 
committed having been the Mackdonalds or their Adherents and Acceſſories, 
whitk is nottour, and the Defender offers to prove if need beis to proſecute 
whom he had the Commiſſion, containing Diſpenſation, and whilk was ra- 
tified in manner mentioned in the ſaid anſwer. Likeas, he repeats the 4th 
and 5th Anſwers made to the ſaid Article, in reſpect whereof he ought to. be 
aſſoilzied therefrae J1tis alledged againſt the 2d, 3d and 4th Members of this 
7th Article, that they are no ways ſubſumed, nor cannot be ſubſumed under 
any of the Acts of Parliament libelled,and therefore the Ditray herein is inept 
and the Defender ought to be aſloilzicd therefra, and yet in point of 
fat, they are but meer calumnies. For as to the 24 pare ( anent the ſaid 
old man and his ſon ) it is no ways relevant, not condeſcending on the per- 
ſons names,and therefore cannot receive any other anſwer;but that it isa meer 
fiction, to make tle Defender the more odious, who ingenuouſly profefles that 
he never heard of ſuch a thing, till he ſaw it in the Libell. The third part of 
this Article has no better ground than the 24 ; and the Defender deſires that 
for clearing his innocency of the Fatt Libelled therein ( anent the ſending of 
200 men from 77 to ſtarve in J«ra)tbat the Gentlemen in the aids Iſles may 
be examined upon the truth of the matter, 

That which is alledged in the fourth part ofthis Article anent Colkittoch,is 
of the ſame narure with the former two, and therefore the ſimple relation of 
the truth is ſufficient to refutethe falſhood thereof, which is ſhortly this, viz; 
That Colkittoch was not broughtto Leith either by order of the Committee 
of Eftates, or Parliament, but being taken Prifoner in 172 by the Party under 
the Command of Dazid Leffie, and delivered to the Defender, the Defender 
put bim Abeard iffCaptain Brows his m who andertook to deliver him at 
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Dunitaffage 3 But Captain Brown: finding the opportunity of a fair Wind to- 
Leith, tro which be intended ; and not willing to loſe the ſame, did not go to 


Dx»ſteffage, but came ſtraight to Leith Road, and immediatly gave the Deten- 
der notice that he had his Priſoner Aboard, whom therefore the Defender 
received from him, and ſent him to Dunitaffage 3 And the Defender deſires 
that Captain Brown who lives at Weyws may be Examined upon the truth of 
this matter, by whom he offers to prove this, if need were. And whereas it 
is Libelled that Colkittoch was hanged, it is true; but it isals true that he was 
condemned to die in a Juſtice or a Lieutenant Court Judicially,which is not- 
tour ; and the Defender offers to prove, it need beis, & ſtat ſententia, + 
facit jus; (o that this can be ground of no Crime nor Dittay whatſomever 3 
but however the Defender ought to be aſloilzied therefra: And it is knowh 
that Colkittoch was condemned to die for ſeveral murthers, ſJaughters, and 
hainous Capital Crimes, even when he had not the leaſt colour or pretext of 
being in the Kings ſervice. 


Article 8. To the firſt Member ofthe eighth Article, bearing,that notwith- 
ſtanding of the manifold Att of dignity, tavour, honour and truſt conferred 
upon him by his then dread Soveraign, his Majeſty being redaGted to great 
ſtraits by that Army of SeCtaries 3 and having caſt himſelt over in the hand of 
the Army of kis Scots Subjetts for ſhelter and preſervation of his Royal Per. 
ſon, nevertheleſs the ſaid Marqueſs being chief Ring-leader of that faftious 
Party, who then ſwayed the eſtate of Aﬀairs both in Council and Army, did 
ſo contrive and complot, and by his influence ſo prevail, that after all fair 
offers made by his Majefty, and his deſire to have come and lived in Scot- 
Land, till all differences in beth Kingdoms had been ſettled, and an A& of 
Parliament was made for abandoning his Majeſty to the mercy of his inveterat 
enemies, the ſaid Army of SeQtaries. 

It isanſwered, that as he muſt continually acknowledge the late King,and 
his preſent Majefties as of fayour, honour and truſt,ſo muſt he {lill deny, as he 


ſafely may,in the preſence of God,who is the ſearcher of all kearts,and of all - 


men, that he never intertained any difloyal thoughr, or contrived any trea- 
ſonable plot or machination againſt his Sacred Perion, Dignity, or Authori- 
ty of his late Soveraign, or of his preſent moſt Sacred Majeſty, and therefore 
with a clear Conſcience may anſwer this dittay. 1. That the (amen is not 
ſpecial or clear, but very obſcure and general how and in what manner he 
was chief Ring-leader of any fatious Party. 2. Who that fattious Party 
were. Nor 3. By whatdeeds, and how he (wayed the ſtate of Aﬀairs. Nor 
4- Theſe means by which, and upon whom he procured his influence to pre- 
vail. 5.Thealledged offers made by His Majeſty are not expreſſed, and there- 
fore the (aids Articles are altogether general and inept. 

2. The At of Parliament which the Defender is alledged to have procured 
tohave been made, is not produced,or indicat by Number or Rubrick ; nor 
does the Defender know any A& of the Tenor and Title Libelled : and the 
Defender in humility conceives that it isnot conſiſtent with the AQ Libelled 
on in the propoſition of the Dittay, diſcharging perſons to impugn the an- 
thority of the Eſtates of Parliament, to term the Members thereof, eſpecially 
in making of an At (which being carried by plurality of voices, is the deed 
of the whole, and ſpecially ſuch an ACt as is meant inthe Libell,where there 
were none,..or very few of a contrair judgment ) a fatious Party. - Toh 
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3- The caſe of the firſt Member of the ſaid 8th Article anent the pretended 
ARof Parliament asis Litelled,tor abandoning and leaving his Maſſty to the 
diſpoſal and mercy of his enemies : The SeQtarian Army does debord tra the 
Atts of Parliament, as clearly appears, and can be ſublumed on undernone 
of the AQ of Parliament Libelled. For if the 10 At Parl. 1647. be under- 
ſtood and meant as the AQ Libelled, that being an AQ of Parliamenz, the 
Defenderhumbly alledges, that an A& of an acknewledged Jawful Parliament 
ſhould be made a Crime for acceſſion, whereunto a Member of Parliament 
ſhall be indyted, eſpecially for ſo high a Crime as Treaſon, is without ground 
of Law or Pra&ique, and is hoped the honourable Parliament will no ways 
ſuſtain it, and therefore that he needs lay no more in confirmation hereof; 
Likeas 4. All that is in that A&, and ſubſtance thereof, being the Eſtates of 
Parliament their declaring their concurrence for kis Majeſties going to Hoxe- 
bie Houle, or ſome other of his Houſes in or about London, and that expreſly 
to ſatisfie the deſire both of his Majeſty himſelf, and of his two Houſes of the 
Parliament of England, and there to remain ( not under the power cf Sefta- 
ries) but with ſuch attendanceabout himas both Houſes of Parliament ſhould 
think fit to appoint ; with reſpett alſo had to the ſafety and preſervation of 
his Royal Perlon: And the Eſtates therein do alſo declare againſt all harm, 
prejudice, violence or injury to be done to the ſame {as indeed it was hor- 
rid to think that any on earth ſhould have done) or prejudice to his Majz- 
ſties Poſterity. But thereaſter it is clear fra the 4 and 7 Ads of Parliament, 
1648. That the Seftarian Army diſobeyed, and threatned the Houles of Par- 
liament, impriſoned and baniſhed faithtul Members, and by a fudden ſurpri- 
zing, violently ſeaſed upon the Perſon ot the Kings Majeſty, carried him fra 
his Hovſe at Hombie againſt his own will, and declared reſolutions of both 
Kingdoms, and keeped him under their Guards, till at length by their pow- 
er and prevalency, he was committed and keeped clols Priſoner at the } e of 
Wieht . This being the true caſe out of the expreſs words of the Ads before 
cited. Astco that Declaration, A@ 10. Parl. 1647.The Defender alledges, 1.The 
A& bearsexpreſly, that it was to ſatisfie his Majeſties own deſire: 2. That it is 
homoloegat and approven by the Parliament 1648. in ſe far as by the fourth 
AR, jnnwvled, Anent their reſolutions concerning the breaches of 'Cove- 
nant, and Treaties betwixt the Kingdom of Scoiland and England, and de- 
mands for - reparation thereof, finds the violent ſeafing on his Sacred 
Perſon, and taking him away from Hombie Houſe, as appears by A# 
7. by that Army again(t the reſolutions of both Kingdoms, a Breach, 
and amongſt the Reparations, they deſire expreſſly that conform to the 
former delircs of this Kingdom, the Kings Maj:(\ty may come with Honour, 
Freedom, and Safetie, to ſome of his Houſes in or near Lo»don, that the 
Parliaments of both Kingdoms may make Applications to himgand in their AR 
7.intituled a [eclararion of theParliament of Scotlend,to all hisMajeſties good 
SubjeQs of this Kingdom, concerning their reſolutions for Religion, King and 
Kingdom,Oceafter theydeclare that violent ſeizing onHisMajeſtiesPerſon,and 
carrying himaway,Oc.by thatArmy agaioſt theReſolutiors of bothKingdoms, 
tobe a breach. And they declare they intend toſend to both Houſes of the 
Parliament of England the deſires following, which they call neceſſar and juſt 
defires, for Religion, his Majeſties goed, and peace of theſe Kingdoms 
whereof this is one; that conform to the former defires of this Kingdom 


the Kings Majeſtie may come with 4 homeur, and ſafety to ſome of 
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his Houſes ip or near Londen:and FL that thereafter they will your 
it, And'AR 9% in their defires to both Mouſes of the Parliament of Bej 

the fame defire is repeated conform to the former defires of this Kingdom, 
By all which it is clear that the ſeizing upon His Sacred Majeſties Perſon, 
was the violent Deed of that wicked Army, done by a violent ſurprizal a» 
gainſt the declared Reſolutions of both Kingdoms 3 and that his Majeſtieg 
coming to ſome of his Houſes in or about Zevdon, where both Kingdoms 
might make application to him, conform to this Kingdoms deſire ( whilk is 
that wherein the Eſtates declares their concurrence with his Majeſty, and of 
both Houſes of the Parliament of England: defire in thefaid AR 10.) is ap» 
proven as 2 juſt and necefſar defire for his Majeftie, and accordingly enaQted 
among that Parliament 1648, their deſires :o the ſaids Houſes, and declare 
ed, it ſhould be endeavoured ; if refuſed, ſo highly is it approven by the ſaid 
Parliament, 

Io reſpe& whereof, ſpecially of the ſtanding At of Parliament 1648, the 
Defender humbly craves, that albeit this Article were relevantlie, diſtinRlie 
and clearlie lybelled, and ſubſumed on ſome of the Ats of Parliament in 
the propoſition condeſcended on ( as he humbly conceives it is not ) yet he 
ought to be afſoylzied therefrae. 

And fer further clearing what was the ground and occaſion of that AR, 
and the reaſons inducing the Defender ard the Parliament at that time to go 
along therein, and how little ground there is for challenging him thereon; 
it would be conſidered, that when the late King came to the Armie before 
Newark, the Defender was in [reland by Commiſtion from the Parliameng 
1646, and that his Majeſties Declarations anent the grounds ot hig 
reſolution in coming to the Scots Armie, was ſent both to the Commit- 
tee of Eftatcs in Scotland, and to the Parliament of Ewgland ; fo that the ſamen 
beivg printed before the Defender came to Newcasile : he neither did nor 
could know any other ground of his coming, nor what was contained in his 
Declaration, viz. His gracious Refolutions to comply with bis Parliaments in 
both Nations, and theſe intruſted by them in every thing for ſettling of ruth 
and Peace, and that he would totalie commit himſelf to their Counſels and 
Advices ;z upon which Terms both the Committee of Scotland, and Officers of 
the Armie, declared to his Majeſtic and to the Parliament of Ezglarnd, that 
they received himg and all this before the Defender came from jreland to 
Newceaſile : from whence his Majeſtic and Committee at Neweaitle, ſent him 
with JaſtruRion to tne Commiſſoners at Loxdor ( of which Cemmiſſionersthe 
Detender was one alſo ) to haſten the propoſitions, and his Majeſtic privatly 
commanded the Defender to. take the advice of the Duke of Richwond and 
Marqueſs of Herefoord, anent what might concern his Majeſty,and particular- 
ly ifit was fit that the Scot! Armie ſhould declare for his Maj:fty, whoſe 
Jugdmenr and opinion was, ( which they conjured him to tell eo his Majeſty) 
That ſuch a courſe was the only way at preſent inevitably to ruine his Ma- 
iefty z for that he himſelf knew, that neither the Nobility nor Gentry of 
England who attended him at Oxfoord, wiſhed him to prevail over his Parlia- 
went by the Sword, and much leſs would they endurethe Scots Army to doit; 
and that it would make all Erng/and as one man agaioſt biw, and that it was 
their earneſt requeſt to his Majefty, by any means to give way to the propo- 
ſitionsz which advice benot only fait Iy told to his Majeſty at Newcef#/e, 
and many other there, & to our Gracious Soveraiga who now is, when ons 
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beexamined in thismatter, which was put off from time to time, becauſe of 
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in. Scotlond, but alſo beingin the Tower, he intreated the Lieutenent thereof 
to propoſe for him, that the Marqueſs of Herefoord who was then alive might 


his Msjeſtics greater Affairs ; and as itis molt certair,' hat as neither Indepens 
dent nor SeRarie was ableto carry one Vote in the Huule at that time; ſo it 
is nottour that they who tendered his Majeſty moi in Exglend, were moſt for 
Disbanding the £cots Army and his Majeſtics (ſtaying io Englend, wherein the 
Defender appesls to the particular knowledge of the reſt of the Commiſſioners 
then there ; and it isof truth which 21] knows, that fo little fear, ſuſpicion, 
and Jcalouſie there was of what followed, that the great fear of his Majeltics 
Friends in oth Kingdoms was, that if he fixed on his Subjefts in S-:0t1and all 
England would beagainſt him, and probably caſt off his Government and Ins 
terclt for ever. Su that under what Repreſentation ſoever, the matter may 
now appear,becauſe of the ſad Sequelsz yet tothem who kiiows the matter ag 
jt was then (tated, what Declarations and Aſſurances there were from the 
Parliament of Er land, and how little fear of the prevalencic of SeQaries : It 
did appear to be a Deed it not of neceſſity, at leaſt an AR very expedient 
and convenient for the time, otherwiſe many who did aſſent thereto would 
never havecotideſcended z and conlequently the Detenders concurring there- 
in upon ſuch prob.ible grounds, can be no ſuch Crime as is Iybelledz nor is. 
ict relevant to 1nfer the concluſion of the Dittay- | 

To the ſ-cond Mcmber of this Cariicle, bearing that under pretext of 
fatistation for the Arrears of the Armie he went to London, and there 
Trezſonably gave up, at leaſt condeſcended to the upgiving of his dread So- 
veraign and Maſter, as being impowered ſo to do by the Kingdom of Scot». 
land. 

It is anſwered Firff, This Member is not relevant 3 becauſe neither the time 
of his going to London, nor of his being there, the perſons to whom he con. 
deſcenced to give up are not particularly mentioned and ſet down, by which 
generality he is precluded from ſeveral Defeiices which might ariſe to him, 
it the D.ttay were clear : and it is a principle in common Law, and of con» 
Qant practique . that non eff vagandum in crimine ſed debet certum 'Pecaa» 
tne dici, for that dolus 6 error verſantur in generalibus, 2. Noways acknows 
ledgirg the relevancie of this ſubſumption berein, upon any of the Ads of 
the propoſition, until the ſamen be clearly condeſcended on, and craving the 
ſamer may be fiiſt done, oppones the Act of Parliament, and the truth js, 
while th: D-tender was at London, there wasnott ing ſpoken at all by him 
of leaving his Majeſtic in Fagland, except what he was expreſly commanded 
by kis Majeliy to (peak to Duke Richmond and Marqueſs of Herefoord, as js 
aforeſaid. 

To the third Member of the Eight Article, b:aring that in a Joynt Com= 
mittee of both Kingdoms, where the Engliſh queſtioned whether the Scots 
Armic would concurr with thers in their ſaid Treaſon and Treacheriez The 
Det: nder after many Arguments uſed in their Favoar, earneſtly requeſted 
them to have Patience for a little time, and that it would appear how far they 
jatended to concurrz And that within few days thereajter, there was a De- 
claration and Vindication emitted in Name of the ſaid Army, holding forth, 
that in caſe his M-Jefly did not Condeſcend to all the Deſires of both King- 
doms, which were no leſs than diveſting himſelf of all regal Power, Civil, 
Eccleſiaſtick, and Military 3 They would Deliver him up, which immediate- 
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ly upon the Receipt of 200000 Lib. the Defender and. they did. 

- It is Anſwered, that adhering to the former Defences anent the Subſumptisc 
on, and repeating them here : This Member, although it were rightly fub- 
ſumed ( as it is not ) is moſt irrelevant, and general in time, place, Perſon 
and Speeches, mention being made of many Arguments and never one ad- 
duced, and of an Queſtion and Anſwer out of which even as libelled, Treas 
ſon cannot be inferred, vis. thatthe Defender requeſted them to have Pati- 
ence a while, and it would appear how far the Army intended to concurr 5 
But within a few days thereafter, the Army declared themſelves in manaer 
as aforeſaid ; Scing theſe alleadged Words of the Defender as they are indefie 
nite and general,ſo the moſt they could infer is,that in a ſhort time it would 
appear whether the Army would concurr or not,and what can from thence be 
inferred as to any thing the Army did, if they have outfhot their Duty, and 
it was in regard of him at the ſpeaking of theſe Words, a future contingent 
wher:in the Defender had ne Caulality, ſo chey muſt anſwer for themſelves, 
and not the Defender; and for ought he knows, there was never any ſuch 
Declaration emitted, neicher ſhould there be any captious uſe made of Words, 
it there had been any ſuch Words ſpoken, as there was never, eſpecially to 
infer High Tre:ſon, for that {wbricuw lingue is ofter a Frailty than a Fault, and 
that by all DoRors of both Laws, it is conſtantly held tht verbs debent in- 
zeligi ne ſonent in deliFum, and that in dubirs, they ſhould be [Interpret « pro- 
feremte, And therefore noways acknowledging the Words and Deeds libelled. 
The Defender ought to be Aſſvilzied from this Member, And as to the Cir- 
cumftance libelled, that the Delivery of his Maj:Ry, was immediately after 
the payment of the 206000 Pownd, it is clear that there was no reſpeR to 
abat Money, in what was done therein by 4@ 7. Park 1648, wherein the 
Eitates then deelare that Money was never the cauſe or motive of any of our 
Undertakings and Reſolutions, whatever Enemies had fallly ſuggeſted of that 
kind, And laſtly, adbering to bis former Defences oppones to this hail! 4rc 
tiele: The Treaty at Breds, and the 4s of Parliement of Oblivion and Ratie 
fication wt ſupra, 


Article 9, As to the ninth Article; and whole firſt Member thereof, beer» 
jog that the Defender oppoſed the Proceedings of Parliament 1648, by Are 
guing, Voting, and after the Reſolutions of Parliament were palt in an AR by 
proteſting againſt the ſamen. 

It is alleadged ſor the Defenderg 1, It is not condeſcended under whieh of 
the As of Parliament libelled on in the Propoſition, this Article is ſubſum- 
ed, and therefore the Libel as to that part of the Article for Arguing, Voting, 
and proteſtiag, is inept, and the Defender har Juſt reaſon in ſuch an jn- 
certitude to deny that it can be relevantly ſubſumed on any of the ſaids Acts of 
Parliament. 2. Arguing and Voting is noways relevant to infer the Conclu» 
fion of the Dittay ; becauſe by Divine Law, Law of Nature, Nations and 
Statutes, and PraQiques of this Kingdom in detiberands, a Member of Parlia- 
ment, or other Council ſhould give Advice and Suffrage according to his pers 
ſwafion of the good or evil of the Subje&t debated on, and under Conſidera. 
tion, wherein if reaſon can not bring bimup, nor his Conſcience admit 
him the length of others in ſuch publick Councils, he oughe to have Charity 
for the one, and Excuſe for the other Likeas by the 51h A@, Porl. 2, K, 
Ch. 1, 1t is exprelly Statute, that every Member of Parliament ſhall faitbfully 

and 
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and freely ſpeak, anſwer, and expreſs themlelves upon all, and every thing 
which is proponed, ſua far asthey tbink in their Conſcience may conduce ta 
the Glory ot GOD, the peace of the Church and State, and imploy their beſt 
Indeaveurs to promove the ſamen under which Oath read in audience of the 
late King, and by him approven in the Parliament 2641, the Defender as a 
Peer of ihc Parliament in anus 1648, was ſolemnly tyed to the DiRats of his 
Reaſon, and Prelcript of his Conlcience, and can not be called in Queſtion 
as a Member having treedom therein, and conform thereto, is the Oath of this 
pre ſor Parliament, bearing that every Member (ball faithfully and freely 
according tv theic bet Judgement, give their Advice and Vote in Parlia» 
mcn'; 

To the ſecond Pa:t of the firſt Member of the ſaid Article anent the De- 
fender, his protceliing and diſſenting trom the ſaid Ac 1648. 

It is alleadged for the Defender, the Proteſtation not produced as it ought 
to be, whereby it will appear that it any was, the ſamen was before the 
AR ot Pacliament palt, and that they did only protefl, ard enter their 
Diſſent againſt proceeding to the determination of the Queſtion then in hand, 
which evinces the {amen to have been before the AR was made; Likeas, if 
need beis, the Defender offers him to prove by the Members of Parliament 
then preſcat, that being «sked it they would renew their Proteſtation after 
the AR, they ſhunned to do the amen, the AR being now paſts 

2. Abſolvitor, though the amen were produced, becauſe it is offered to 
be proven that ihe ſamen was Ratified in the 416 AW, Parl, 2. Sefſ. 2, Ch. 
2, which was approven at the Treaty at Breds, and Confirmed at vt. John. 
ffoun and Stirling as (aid 1.3 But for the Honourable Parliament their more 
full clearing ancnt the Detender's carriage in the (aid Particular z It is offcr- 
ed to be Proven, if necd beis, that the Defender before the Commiſſioners 
xeturn from the ſaid Ifle of Wight, the ſaid year when he heard that his Maje- 
ſty bad fatisfied his Peoples deſires concerning Religion, in preſence cf civers 
Perſons of Honour, be expreſt himſelf Paſſiunatly earneſt to Ingage for his 
Majeſtic's Freedom; Likeas, the ooly difference of the Opinion anent the 
Jogagement was ia the manacr the Grounds of theſe that were difaffeted 
being as they are expreft in the ſaid Proteftation, vis, that the Parlia- 
ment ſhould not procced till the Commiſſion of the Church were 
conſulted, and adding alſo,. which is not therein expreſt till Advertiſe- 
ment, and three Months warning were givea, conform te the large 
Treaty» untill all means of Peace had been firſt efſayed, and while 
fict the lawſulneſs and neceffity of that War ſhould be found 
by the Parliament,coatorm to the 7th AG thercof, And it is humbly conceived, 
many ia this preſent Parliament do remember, how unanimous all were that 
his Majefty ſhould be brought out of the hands of the SeQaries to ſome of 
his Houſes in or about Lender; and all they differed in was that the Church 
thould be conſulted anent the ſecurity of Religion, all means of peace ſhould 
have been firſt eſſayed, and warning given in manner foreſaid, conform to 
the large Treaty, the breach whereof was made one of the grounds of that 
Declaration AR 7th; and it cannot be refuſed but at ſeveral meetings, the 
Diſſenters debated the dangerouſneſs of that War,ſpecially if the Army ſhould 
be defate fromthe ſad conſequences which might thereupon enſue, to King, 
Kingdoms, and Religion, as immediately thereafter fell out : whereas had 
the Nation been intire and whole — power and force, that Army of 
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Seftaries in probability would not have darred to have attemptedtheſe mat- 
ters; which afterward they did. $0 that the caſe being truly lated, here will 
a ne malice againſt his Majeſties Perſon, Authority, or reftitution 
thereof but an unclearneſs toenterin an War of ſuch danger and hazard, 
and the reſpe& they had to the fincerity of Religion, ( as all then profeſt ) 
according to the Covenant. 

To the ſecond member of the 9th Article, whereby it isalledged, that in 
contempt of the Authority of that Parliament, and againſt the preſervationof 
his Majefties perſon and Authority, That the Defender Convecated an Army 
of Kebeltious Subjefts, and therewith committed divers and ſundrie Oute 
ragious Slaughters and Vaſtations upon the perſons and «ſtates of bis Aaicſties 
Subicas, Invaded Cities and Caſtles, ſciz:d upon Magazines, Arms and 
Ammunition, and called in an Army of Sect-ries to his aſliſtance, 

le is Anſwered 1. That the ſimen is not relcvantlie ſubſumed upon any 
AR ofthe propoſition, at leaſt till the Advocat condeſcend upon which As 
thereof rheſamen is founded; the Detender is not bound to make anſwer, 
2, The Defender denyes that he did Convocat theſe Forces, or gave Counſel 
or Command therefore, andas to his being with them he muſt be afloylzied, 
I. Becauſe by a Treaty at Stirling betwixt th: chief Officers of the Army then 
alive and out of priſon, and a Quorum of Members of the Committee by 
authority of Parliament 2648, who had power to order the incident Afﬀairs 
of the Nation; the ſaid Mecting and all Acts o! Hofſtility and others thereby 
committed arc expreſly diſcharged hinc inde, and an mutual Obilvioa and 
Indemnitie therefore, 3. Any Mecting he had with them was by a Call of 
thoſe of the Committee of Eſtates who joyned with thele Forces, and who 
in the Treaty is acknowledged the Committee of Eftates. 4+ The ſaid Mect- 
ings and aRings thereof, together with the Treaty and Articles thereof, is 
ratified and approven by the 3d Act 2 Parl. 2, Sefſ, Ch. 2. 

To the third Member of the 9th Article, bearing, that apprehending his 

ower was not able to withſtand his Majeſtics good Subj. Rs, the Defender 
called into his aſſiſtance the Army of Setarivs, and that he went to IM ore 
dingtoun and met with the Commander of that Army had privat Conſultations 
with him,and prevailed with him to come to Edinburgh with his Armie;zwhoſe 
coming he might have hindred, becaufe Oliver {aid, Ie could not help his 
lying upon the Tennents of Mordingtown, for that his ſtaying and going de- 
pended upon the Defender; and that he diJ countenance and Conſult with 
the Secaries and their Commanders in Edinbyrgh or in the Cannongate, in the 
bouſle called the Lidy Homes Lodging. 

It is anſwered, 1. That as to Speeches and Conſultations in gerers] wor 
relevat, except rhey were condeſcended on; and as tothe words ſpoke by 
Cromwel, if (poke by bim, it is a Lye, and can inferr nothing againſt the Dee 
fender g and the occafion of his ſtay was:ill he got Berwick and Cairhle, which 
could not be reſtored till the Treaty at Stirling was cloled: and as totkis 
meetings and treating with him ab/oſvitor, becauſe he and others did the 
fame by warrand of the Committee, and which Treaty was ratified inthe 
foreſaid AR of Parliament thereafter, 

Tothe 4th Member, That he conſalted and voted tothe drawing up of a 
Letter directed to Cromwel, wherein he and his Complices ingadged them« 
ſ:]ves in name of the Kingdom of Scotland, to do their outmoſt Endeavonrs, 
that none who bad been acceſſoric to the Iogadgment, or in Arms at Siirijing 
10 


COW) 4 
io purſuance thereof, ſhould: beimployed ia any. place of Teaſt; *withent the 
 adviceand conſent of the Parliament. .. OM LE ha. 8: 

lt is anſwered, 1+ No fuch Letter produced.., 2. Though it were produ? 
ced, yet Conſcnting and Voting #9nrelevas, becauſe # Voie. in the Gomupit« 
tee of Eſtates, can inferr no-Crime againſt the Defender, --or. any Member 
thereof, nor any AR paſt in the ſaid Committee, eſpecially ſeing, 3,. The 
' Acts of the ſaid Committee were ratificd ia the fourth AR of the Parliament 
foceſaid, 3!l r:tized thereafter by the Treaty at Bredah, and. Ads of Ratifie 
cation at Perth an'l Stirling; and the neceſſity thereof wauld be alſo conſiders 
ed, in reſpeR by the large Treatie both Kingdoms having given their publick 
Faith, that the breakers thereof (ſhould be rendred up to the Obſervers z and 
that the Evgliþ Army then upon the Borders required the performance there« 
of againſt the (ng:deers, and attour for further ſecurity Pleadges and places 
of ſtrength, was at that time countedan great favqurz ( covſidering their 
power to have made their own Term: ) that they did acceptthis AQ when 
they might have_ impoſed and forced to what they pleaſed more- REY 

To the fifth Member of this Article, bearing, that he did draw up, at leaſt 
did counſel the drawing of certain inſtructions given ro Sir John Cheiſtie, pro- 
porting that the Noblemen and Gentlemen of quality, and conſiderable Of- 
ficers who went in to Ergland under Duke Hamilton, aud were there Priſo- 
ners, ſhould be kept as pledges for the peace of the Kingdom. It is anſwer- 
ed 1, Not produced, as it ought to be, that it may thereby appear whether 
he Subſcribed the ſamen or not. 2. Noxrelevat, one of the Committee, - ex- 
cept it were Libelled preſent, and voted at that time for noxe capnt ſequitur. 
3 Nox relevat voted, quia in Senatu, nemo tenetur de Conſulio. 4. Oppons 
the authority of the Committee, Treaty, Acts of Parliament, and Ratifications 
foreſaids, | : 

To the laſt Member of this Article, bearing, that he -gave warrand under 
his hand for ifuing a Proclamation agaiaft the Families of the Lord Rae and 
others. 

It is alledged forthe Defender 1. No ſuch warrand produced. 2. If any 
ſuch warrand were produced under the Defenders hand, it would certainly 
appear to be as Preſident of ſome Committee, and ſo not his perſonal deed, 
nor [uch a deed as can ivferr a'1y crime againſt him. 3, No ſuch Proclama. 
tioh iſſued. 4. Although iſſued, yet that took no effe&t, and ſo was wine 
tantur & aninus ad effeFum nonprodaJur. 5 Oppons the Act of the ſaid 
Commirtee and Af of Parliam-nt 1649. foreiaid, which Parliament, and hail 
Ads thereof is Ratified in the Treaty at Bredz, and approven in the Parlia- 
ments at St. Fohnitoun and Stirling, wherein was alſo made an At ofObli- 
vion oftentimes before alledged on ; in reſpe& whereof che Defender ought to 
be afſoilzied from the ſaid 9th Article,and haill Members thereof, and all there- 
in contained. And becauſe the Defender has in his defences to this Article 
ſo off alledged the Acts of Parliament 1649 for hisvindication, he deſires that 
it may be obſerved, which is very obſervable, that by a Printed Treaty at E- 
dinburgh and Stirling in September 1648. lt is agreed and appointed by thele 
of the Committee of Stirling 1648. That a Parliament ſhould fit down before 
the 10 of Jannary next, conform whereunto they did conveen and fit down 
upon the 4th of the iaid Month of January, as by the ſaid Treaty, and the firft 
and third Aft of the Parliament does appear, whereby it isclear that the ſaid 
Parliament 1649. was appointed to fit by the Committee of the "Ro 
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1648. Who had power by thelaſt AR of te ſaid Parliament to conveen the 
Parliament before the firſt Thurſday of March 1650. if they thought fit : Ag 
e bop Seffion of the Parliament 649. by the laſt A& thereof, confinues 
'the to the firſt Thurſday of March 1650. at which day they conveened 
in their next Seſſion, and therein Rarified the As of Parliarhent made'in the 
former Seffion 3 and whilk day was the dyet to whilk the Parliament 1648. 
continued the fame, with power to the Committee of Eftates to conveen the 
ſamen ſooner, it they thought fit, as ſaid is : Whence it is evident that the ſaid 
- Parliament 1649. whether as appointed by the uncontroverted Committee 
1648. at Stirling, mtheir firſt Seſſion, or as is continued till the firſt Thy day 
of h 1650. in their 2d Seffion, both conform to the laſt A& of the Par- 
liament 1648. muſt ſubfiſt ; and ſua the ſaid Defender has juſt reaſon to found 
his defences upon the Adts thereof. It is alſo further obſervable as to the loy- 
alty of that Parliament, that therein the murther of his late Majeſty was de- 
clared againſt, his preſent Majeſty proclaimed and brought home, his Subje&s 
of this Natien reconciled to him, and taken in tavour, an Army appointed 
to oppoſe his enemies, the Crown ſetupon his Head ,and that Seffion at Pereh, 
wherein the haill om; Cena were approven, were dignified by 
the preſence of His Royal Perſon: | 


Article 10. Asto the tenth Article, and that part thereof where it is Li- 
belted, that the Defender in azo 1649. not deſiring to oppoſe in publick, 
ot ina dire way his Majelſties home-coming , he procured the application 
made to be clogged with ſuck limitations and reſtriftions, as were moſt de- 
rogatory to Monarchical Government, as is alledged to be more fully expreſt 
in the Commiſſion, Inſtruftions, and Addreſſes which are repeated as a part 
of the Libel. 

It is alledged for the Defender, Firſt, ſeing the ſaid Commiſſion, Infttuti- 
on and Addrefſes are Libelled on, atid repeated as a part of the Dittay, in all 
Law and Form of Proceſs, they ought to be produced with the Libel, . for 
the Reaſon adduced in the Defence againſt the relevancy of the propoſition 
ofthe Dittay 3 and till which be produced it cannot beconſtant what the [aids 
limitations and reſtritions are, and how far they are derogatory to Monar- 
£ehical Government 3 and therefore till then there can be no Proceſs. 2. It | 
isnot condeſcended nor cleared upon which of the Ads Libelled on in the 3 

_—_— this Article and Members thereof are ſubſumed, and therefore ic 
1s obſcure and inept; and that incertitude the Defender has juſt reaſon to de- 
ny, that ir cannot be ſubſumed on any of the ſaids AAs,to ififerr the paih and 
crinie Libelled againſt the Defender, none of the faids Statutes making any 
mention of Treating, or inferringany pain therefore. Likeas after Ruptures 
and differences betwixt a King and his Subjedts, all Lawyers and Politicians 
do , thar the beſt and ſafeſt way of removing the ſamen, is by Treaty, 
and being concluded on, it is alſo their opinions that the ſamen ate to be ob- 
ſerved, atleaſt ſo ſar as to exeem the SubjeRs from puniſhment, to whom im- 
mubiry has been thereby promiſed. And ih this Grotins de Jure Bells & Pa- 
cis, lib. 2. cep- 19. is moſt clear, and many othets who Write on that Sube 
jet; and therefore the ſaid TTY concluded,and after ratified by his 
Majeſty in his Parliametit, the Defender caritiot be called in queſtion for 
his acceſſion thereto, nor the pain of Treaſon theretper inferred : For the 
ſaid Treaty, and conditions thereof being accepted and agreed to by his Ma- | 
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jetty, his Majefties voluntary Contract carmot be Libelled as a Crime;far leſs. 
ſohigh a Crime ' as Treafoh again che Defender: 3. Abſolviter fra thit . 
Member of the {ard Article, becaute not only atter the ſaid Treaty did his Mas 
zeſty racitly rewitany Crime, ifany was in the ſaid Treaty, by admitting the 
Defender to places of truſt, by receiving the Crown from his hand at the Co- 
ronation, and by admittinghim totake the Oath of Alledgance, and to be a 
Member of his Majeſties Privy Council, but allo afterthe {aid Treaty was Ras 
tified, there was an Act of pardon and oblivion by his Majeſty and his Eſtates | 
of Parliament, oft times before alledged, and is here repeated. 

Theugh the aboveawritten defences be relevant in Law,as tothe aid Metti- 
ber, yet for the Defenders farder vindication, the honourable Parliament 
would take notice of all al6ng the preceeding Articles, all the publick attings 
fra the year of God 1640. to the year 1648, Wherein the generality and te» 
oreſentatives both Civil and Ecclefiaſtick in the Kiogdom concyrred, and 
cha upon the Nefender a3 his particular aGtings : Or as if the Defender 
had been (pecial Author : Whereasin this Article anent the creating with;and 
home bringing of his Majeſty, wherein it 1s known, the Defender according 
to his bound duty, was moſt ative and zealous; and wherein he wreſtled 
with all his might, and by his pains, and Gods blefling thereon, overcame 
many difficulties, and did effectuat the ſame. The Libell does fo far detract 
from the Defenders faithful diſcharge of his duty in this ſo glorious attion; - 
and without Libelling the leaſt preſumption ofany circumſtance to make the 
ſame probable. The Defender is accuſed, as if he had in his judgment been 
2gain(t his Mafeſties home-coming, which becauſe he durſt not avow pub- 
lickly, therefore he betook hiniſelt to under hand dealing,to clogg the Treaty 
with limitarions and reſtrictions; excluding the Defender fra all acceſſion 
the ſait! duty, in ſa4 far as it was good, viz. tobring home the King,and - u 
ing him the ſole Author of all Libelled to be evil therein, to wit,6f che. limi- 
tations and reſtritjons, whereas the truth is he was adive in the Kings 
home-briaging , and was paſlive in the other, having labouired what he 
could that? there ſhould be als few conditions, and the faine als 
ſatisfactory tv his Majeſty as was poſlible at that time to obtain, whilk 
is known to al! thy did{traniatt in the ſail Aﬀiir, and which if gced beig 
| 1s offered tobe proven, and for farder clearing hereof, if this Article ſhal 
! be farder inſiſted on, my I ord Advocat will be pleaſed ts condeſcend;whs 

the parties were that made the Motion for Addrefles to his Majeſty;of whom 

the Defender ſhould have been afraid if hehad beer in a contraſt. Judgement 

to have oppoſed openly, for if the Defender had fo great ſway in Afﬀairs a$ 

all Atings in the preceeding Articles he is alledged to have had; and allo if 

he H2d intended as is { broadlyand with full Mouth ) in the ſaid Lybel all 

. along alledged to have extirpat and eradicat the Kings Majeſties Authority: 

Government arid Poſterity, and had ſuch Correſpondence with theſe abomii- 

nable Regicides, as all are perſuaded by the faid Libel to believe, in the ſaid 

yeir of GOD 1649, when the ſaids Traitors were ſtrong; and this Land 

through Divifions and otherways very low; and whet the power was in the 

Defenders, arid in his Complices their hands C is my Lord Advocat isplea- 

ſed to lybel and cerm them ) who at that time had the Managitig of Afﬀiirs, 

then wis the firteſt rime and beſt opportunity, if they had any fich difloy+ 

s al thoughts to have ſhaken of that Government 5 But ſo fat did they abhof 
any (ach Treacherie, that they not os prochimetd his Majkſty, and —_ 
2 ing 
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ding to their daty owned hisintereſt, even with the hazard of their Lives and | 
Fortunes, there being none ſo ſhallow but edfily might have: ſeen, that the 
diſcharge of their ſaid duty would bring upon themſ: Ives and the Nation the 
powerof England ( the only power of Arms and Armies being at that time in 
the abominable Regicidestheir hands } who did immediatly thereafter invade 
this Kingdom. | 

As to the other member of the ſaid 10 Article, whereby it is lybelled that 
the Defender-to obſtrudt his Majeſties purpoſe yea ſo far as in him lay to ter- 
rifie him therefrae by hisand hisComplices cruelty executeupon the Marquis 
of Montroſs,who as his Majeſties Commiſſioner did repreſent his perſon, cauſe 
Murder the ſaid Marquis in a»ro 1650, in manner at morelength lybelled. 

It is anſwered 1. It is no way releyantly lybelled that the Defender in ge- 
neral cauſed murder him except it were condeſcended quo mods he cauſed, and 
if thereby it be meaned his voting in Parliament x649in the ſaid matter, mor 
relevat, becauſe a Vote, A& or Sentence of Parliament is no ways relevant 
to infer a Crime againft any particular Member therein, as hath been oft before 
alledged. Likeas 2.TheSentence ot theForefaulture of the Life and Eſtate of 
che ſaid Marquis was no Decreet of the Parliament 1649, but of the Parliamenc 
1645, which was homologat by ſeveral other Ads of Parliament, excepting 
the ſaid Marquis amongſt other excepted perſons, as ſpecially by two AQtsin 
anns 1645 mentioned 1n the Index of the unprinted Atts that year, and by 
the AZ 14Par.3. ins Auguſt 1645,and by the ACt 21 of the ſaid 3 Par. Se. 6, 
and by the 21 A of the Parliament 1648. And yet 3ly the Defender did not 
vote in theBufineſs of Mentroſ5.as he canprove if need beis by theMembers then 
preſent1649.And as to theAppgravation of the ſaid Murder,the ſaid Marquis be- 
ing his Majefties Commiſſioner for the time, itisno ways a relevant Circum- 
ſtance to aggravat the ſame, except it had been lybelled that the ſaid Coms- 
miſfion had been ſhown to the Parliament, whilk no body can affirm 5 But 
on the contrair, the ſaid Parliament they conceived they had juſt reaſon to 
preſume that there could be noſuch Commiſſion for his comingagainſt him 
at that time Becauſe, His Majeſty after the Murder of his Royal Father,had 
very graciouſly admitted their continual Applications to him 3 Likeas before 
Mozntroſs his coming at the time to Scotland, and alwiſe thereafter, His Maje* 
ſty had written to the Committee of the ſaid Parliament,vnder the Name and - 
Title of the Committee of Eſtates of his Mafeſties Kingdom of Scotland. 

As to the Defender his alledged keeping correſpondence with Cromwell in 
the year of GOD 1656,as the ſame is irrelevantlyLybelled,noDeeds or Ag 
ofCorreſpondence being condeſcended on,ſo there was never any ſuch thing ; 
And there was one Hamilton who vented this untruth hanged at Stirling,and 
at his death did declare that the ſamen was an moſt unju(t Calvmnie, and it 
is notto be believed that at that time he would have charged his Soul with 
a Lie, and in Law the words of adying man are to be believed. 

As tothe At of the Weſft-kirk, the Defender ( no ways acknowledging 
the relevancie ofthe ſaid Article as it is Iybelled ) was ſo free from having the 
leaſt Acceſſion,to the faid Ae or Declaration, but ſo ſoon as he got know- 
ledge thereof, to evidence his Fidelity to his Majefty,it is offered te be proven 
by Witneſſes (* for their Loyality above all Exception ) that when the firſt 
News camethat the Commiſſion was about the drawing of the ſaid Ac, the 
Defender gave advice to his Majeky to draw a fair Declaration, and to go 
ſach length as in freedom he could, that thereby he might preveen the ſaid 
= Aﬀ 
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AR and obviat the preſſing thereof, but as for the other which was prefſed,hs 
was altogether againſt the ſame, and dealt with che Minifters who came from 
the Commiſton of the- Kirk to forbear preſtiag his Majefty therewith, which 


allo if need were might be proven, 


Article 11. Asto the eleventh Article and ſubſequent Articles, becauſe the 
ſamen are for deeds of Complyance after the Uſurpers had prevailed and 
werein pofſeſion, Before the Defender make particular Anſwers, it is nece(- 
ſar to premiſe in general, that it being nottourly known to the World tothe 
eternal honour of this circin as for that damnadle Uſurpation of Olivers, 


not only we were not attiveinFibeeſtabliſhing the ſame, but according to our 
(bound alledgeance ro our Sovefaign, were to the outmoſt poſſibility of our 
power in Arms under his Majeſty and otherwiſe active againſt him, and in 
oppolition thereto many lolt their Eſtates, many their Lives and all of 
us our Liberties, and when we could dono more being elt by the force 
of the ſaid Uſurper, as « chaſt forced Virgin, we cryed o0D and Man, at- 
teſting Heaven and Earth againſt Uſurpers, even when their bloody Swords 
were at our Throats, he and his Army, amongſt many other execrable mi(- 
chiefs, were allo guilty of this Uſurpation, we have ſuffered and have been 
only paſsive under their irrefiſtable Force, and as this was the condition of the 
Kingdom, ſo ſpeciallyot che Defender, as he had been moſt ative and in- 
ſtrumental in his Majeſties home bringing, which was the only ground of 
their quarrel, and for which he was looked upon by them as one of their 
capital Enemies 3 Soeven after it pleaſed GO Dfor our exerciſe: and punifh- 
ment to ſuffer their power to prevail over all his Msjeſties Forces, and over 
this Kingdom, fuch averfion had the Defender, even ſo much #8 £0 live un- 
der their power let be te comply attively with them, that akter Worreſfter the 
Defender offered to Mr. Davzd Dick, it he could get his Company or the 
Company of other honeſt Miniſters, that he wonld never capitulat with amy 
Engliſh man, ſolong as he could ſubſiſt in any parr of Scotlend, either High- 
lands or Iſles ; Whereupon it is humbly craved rhat Mr. Deawd Dick may 
be examined, neither did the Defender ever capitulat with them till 
1652. having before that endeavoured all that in him lay to have petſwaded 
theſe of Athol, Monteith and others his Neighbours inthe Highlands to bave 
concurred with him, that they might have joyntly made:ſome probable Force 
for reſiſting the overſpreading power of the Ularpers, but all in vain; Likeas 
long before that time the haill Forts and Strengths of the Kingdom were ſur- 

rendered, yea and the whole Kingdom by their Deputies and Reprefentatives 

( who met at Da#keith with the Commiſhoners of the Parliament of England 

ſo called _) was forced to ſubmit to them power and accept the'tender ofthe U- 

nien of this Nati»zn with E-glazd profered by them, Neither did 
he -at- the ſaid time in Avgyſ# 1652, voluntarly come in, and ca- 

pitulat with the ſaid Engliſh, but was furprized, ſeveral Regiments 

of tize Forces, 'Horſe and Foot, having ſuddenly come:abaut bis Houſe, where 

be was forthe time'lying deadly ſick, as can be teftified by {Dedor Cunning 

hame, who was with him -corvhetime, ;and' humbly oreved to be Exammed 

thereon, as alſo -nocwirhſtandcing of the fail Surprizel, and the Defender's ſad 

condiciong <houghthey threamed,” notwithftan#img:of bis Sicknefs, 'to carry 
him away Praifonts, 'yot all choir ebreatning wogld notprevail with him; Buc 
EE EEE Tae oa which — 
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the tender of the Union, and an Oblidgement upon his part to promove the 
"fame, and their Government as then Eſtabliſhed z But to live peaceablie, yea, 
ſuch ſealouſie had they of the Defender, that by his Capitulation he was Pri» 
ſoner upon demand ; neither during all the time of their Power over this King= 
dom,had he ever any favour of the ſaid Ewgliſh,but was always looked upon by 
them with a moſt jealous Eyes And for Evidencing hereof, the Defender 
humbly craves, that there be Commiſſion granted for examining Lieutenant 
Colonel Witter anent what was deponed by «Mcxachtar, and ſeveral others of 
the Defenders ſmall affeRion to the F»g/i/b, or any other Authority but the 
King's. Likeas, it is nottour how unjultly be was Perſecute before the Ex» 
chequer here for the time, for payment of 4$00 {b. ſterling, alleadged to be 
reftand of bygone Feu-duties. This being the Defenders true caſez It is 
hoped that the Honourable High Court of Parliament will take to confiderati- 
on how-the Defender ſtood out alle long as he could, till he was Priſoner, 
and will bave adifferent conſideration of Subjects aRings under the lawful Ma» 
giſtrat in exerciſe of his Authority by bimſelf, or others lawfully conftitute by 
biw, and of their Actions under Cruel Ulſurpation and Tyranny, the lawful 
Magiſtrat being forced for his own Safety, to abandon bis Dominions and 
People, to the Luſt and Oppreſſion of the unjuſt Uſurpers, who were Ma» 
ſters, aot only of their Fortunes and Perſons, but their Lives and all that was 
dear to them, and bad for a long time detained the Polſcflion of his unjuſt 
Ufurpation, and debarred the lawful Magiſtrat, which caſe is not only diffe. 
renced by all who write on that Subject, and in all Hiſtory z But alſo Cock 
in the third part of the I»ſtitwts of the Laws of Bngland Cap. 1, anent high 
Treaſon, in exponing the Statute the 25. Edward the 3, upon the Words 
of the Statut Le Roy, puts ſuch Weight upon the King's being in Poſſeſfion, 
or out of the ſame, that he expreſly atfirms, the Statut is ro be underſtood of a 
King Regnant and in Poſſeſſion of the Crown and Kingdc m. As alſo, that in 
ſuch caſes a fayourable Conſideration is co be had of the ations of a SubjeQ, 
who was particularly noticed, and jealouſly lookt upon by the Uſurper for 
bis affeQion to the ſawful Magiſtrat and his Government z All which being 
remitted to the Commiſfioner his Grace, and the honourable Parliament their 
Conſideration, The Defender now comes to Anſwer to the 131th Ariicle. 

Againſt which 11:6 Article, and all the Members thereof, as libelled It is 
alledged, the ſaid Article is general, not condeſcending on the Day nor Mo- 
neth, nor on the particular Year of GOD, of the Committing of the Deed 
therein libelled 3 But only alternatively in azwo 1653,o0r 1654,and therefore 
as has been oft before alleadged the ſame is inept, and there can be no Proceſs 
thereon. 2, [t is not Condeſcended nor cleared on which of the A#s of 
Parliament !ibelled on in the Propoſition this Article, and ſeveral Members 
" thereof are ſubſumed, and therefore it is obſcure and general, and in that 
Incertitude the Defender has reaſon todeny that it can be lubſumed on any of 
the faids «AGs to infer the ſaid Crime and Pain. 

A+ to that whilk is firſt libelled in this «Article, that the Defender did not 
Riſe in Armes with the Commiſhoner bis Grace, and the Earl of Glen aire 
who were Commiſſionat by bis Majefty;Th- Defender repeats the two Excepti» 
ons aforeſaid againſt the whole Article, being confident this cannot be ſubs 
ſumed upon none of the 4G: libelled on, and farder alleadpes that it is noe 
relevantly libelled to infer vel wivimem culpaw againſt the Defender, far leſs 
ſo high a Crime except it were libelled that their Lordſbips Commiſſion had 
| been 
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been ſhewed him, and he PE ahilk was never done; and herein he 
may refer himſclf to the Commiffioner his Graces Declaration, andif his Grace 
does not remember that the Defender feot him word, ſhewing his deſire to 
bave met with his Grace, and to have ſpoke with him about that Buſineſs, 
but had never the Honour to bave his Graces anſwer or appointment, 2. Foe 
farder clearing that his not Joyning, except he had been required is no Crimes 
It is evident from the 4th 4 of the 1f Park Jas» 1, that theſe only are 
Puniſhable who does not afilt the King's Hoſt being required theretog and 
Craig page 365, lays, that becauſe the King has ſo many Vaſlals, they are not 
obliged, nor cannot be puniſhed, except the particular Pain to be inflicted 
upon the Away»ſtayers be particularly exp:eſt in the Edi by which they 
are Commanded to appear; and page 365. he ſays,tbat thete who come nor, 
being Warned by an Edi, ſhall be counted Traitors 3 and page 370. he 
ſays,that the Vaſlal ſhould not be obliged to appear at any ſuch Service,except 
they iLould be deſired, which Commind ſhould be proven by his Peers, theſe 
Edidts were particularly required by the feuds] Law, and were called Herebons 
ma, whichis defined by Cujas to be the Calling and Citation of the Agmy, 
and is Lib. 3. Cap. decimo, gto, leg, Francie, to be the Puniſhment of him 
who comes «ot to the King's Hoſt when he is called: Avd this Aſſertion ig 
clearly proven from Rage in his Treaty de j#re reg. Page 53s Likeas, by 
the ſaid AG, Parliament 1, Ja 1; It is exprefly Ordaineo that theſe wha 
ditobrys to loforce the King again nottour Rebells againſt his Perſon ſhall 
be Challenged 3 Firſt, It they be required by the King as ſaid is. 2. And 
except they have four them reaſonable excuſes. But ſua it is, the Defeader 
not only was never required as has been alleadged, but there was even very 
pregnant eaſons as he humbly conceives, the which it ſeemed very probable 
at that time, that albeit it be the duty of all his Majeſties Subje&s, te riſe 
for h s Majeſties Intereſt againſt Uſurpers z yet it was not ſeaſonable as Afﬀairs 
then (tood, till either they had been Defeat by Sea in their lagagement that 
they then had with Hef;nd, whereby both their Forces might have been 
diverted, and the tranſportation of Vitual and Ammunition from Englegd, 
Ireland, and the Parts of Scotland under their Command, and their Army in 
Scotland might have been intercluded ; Or that Spain and France had con- 
cluded that Peace, whereof. there were then ſeveral reports 3 and whereup- 
on his Majeſties SubjeRsin Scotland might have had hope of ſome probable 
Aſſiſtance in their Undertakings 3n his Majeſtiee Services Or that Diviſi« 
or, and in conſequence, Confuſion had fallen out in the Engliſh Army ameng 
them(clve:, whereof there ſeemed to be little hope, ſo long as the appearance of 
any tor his Majeſty (ſhould unite them as againſt a Common Enemy, as it was 
like it would, though it ſhould have no other Effet, and as in effe& the 
Event proved, that that Army never divided till th:y had no Common Ene- 
my zgainſt whom mutual Preſervation does neceſſitat = murual Concoarſe, 
but allanerly an with another. And albeit a particular Command had not been 
abſolutely neceſſary if his Mjefty had there been in Perſon, yet in a juncture 
of time wherein ſuch as was improbable for many ſtait Reaſons, which indu» 
ced the Defender to belive that chere was no Commiſhon granted at that 
time, which preſumptions excuſant « dolo, and without dole 23 has been faid 
formerly there can be no Crime. And further, though he had been requi- 
red, yet could not have been Punifhed for his not obeying, ſeing in efteR 


he was the Enemies Priſoner upon demand, l 
I 2 Lifth, 
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1s, The 42 bf Parlian aka» iþEn the ſaid Deed of ot joy niog 
Ren 4 who Re kijaky the ns (idatiod rm ſubſumed as falling vas 
dir the ſame, can be 0 ground whereupon the fublutoptios or concluſion can be 
inferred, ſeing there is a greatdiffetence, betwixt a tegular and prnccable time,at 
lea&liich a time,in which the lawful govertment & power is in vigour, & betwie 
{s unbappie a juiure of time, when the faltmeo is under Cloud, by the 
revailiog of an uſur og Poole dvd though inthe Firſt caſe, ifthere ſhould 
pe any attempt or ri ng gaioſt uthority, it the $ubjeRs ſhould not Joyain 
Defeqce and Afiſtance of the lawfnl Power, it were unexcuſcable Difloysl-. 
tie : yet in the otbercaſe where Uſurpers bave fo far prevailed, that the law- 
ful Power is not able for the time to. protet the SubjeRs againſt the Forces 
of the Uſurpers, being more numerous, and redoubted for their number and 
Sacceſs, the not Joyning of the People and SubjeRs for the time, with thoſe 
who adventures to a& in oppolitien to the prevailing Uturpers, can not be 
cosſtrued to be upon the principle of Diſloyaltie, but for ſelf preſervation; 
ſpecially ſeing it did appear how much reaſon there was to fear, that thole 
Noble Perſons, who did adventure to aft againſt the Enemy, would be over 
powered by the numerous and prevailing Enemy, ſeing fter they had uſed all 
poſſible Endeavours, they were forced to deſiſt; and if all the people bad 
Joyned with them, they would have been expoſed tothe mercie and malice of 
the Encmie- 1 reſpe& of all which, the Defender ought'to be Aſſoylzied 
frac this Member of the faid Article. 

As to what follows, which is, That he pn m open Hoſtilitie with the 
Uſurpers Forces, ſpecially with Collonel 0vertour, Twiſktown, at the leaſt 
Cobbet and Twiſletoun, at the leaſt Twiſiietown, when he was in the Highlands 
and in oppoſition to the ſaids Earls. 

I ialledged, 1, This Member is general; not condeſcending upon the 
particular Deeds of Hoſtility, and therefore mnept ; for Criminal Ly bels Oughe 
to be moſt clear, as is affirmed by Dambaud, cap. 30. prex. crim. nun. 4. and 
ſhould contain all the qualities of the Crime alledged commitred :and as to the 
Alternative, that he Joyned with one or other of them ir is moſt Lax and 
obſcure, and therefore in that alſo this Dittay is mept: and for the Alterna» 
tive added, at the leaſt he gave Counfel, wor relever, becauſe general, except 
the Counſel were condeſcended on, and that it was ſack as might fell under 
ſome '6f the aQtsIybelled on , and the moſt that can be altedged, if the time 
were cond:ſcended on of his alledged Joyning is, that he was in Company 
(it may be) with Twiſſetown, and it it was, he was only going along with 
bim to General Monk, being ſentfor by himy and that when the Eariof Gler. 
echrn was under Treaty with bim, it not after the Treaty was concluded, as was 
affirmed by the S»g/iſp; andthe Defender being their priſoner upon demand 
by bis Capitulation vvith General Major Dees, in Auguſt 1652, Itisalledged, 
7. That a Priſoner ſhould go in Company, being commanded vvith and 40 
thoſe vyboſe Priſoner he is, is nething like a Crime. 2. Though that hed 
not been, yet healledges in anſyverto that Member ofthe Alternative, and to 
vyhat foHovys anent bis furniſbiog of ſeveral pieces of great Cannon 46 Aired 
Governour of Air, viz, That the Defender #nd aÞl that was bis, or in bis 
poſſeGien, being under the abſolute power of Uferrpers, 'they nighe com- 
maind him fo go or to call bity where they woul4s with whom to go along, 
or to bring whatever he bad tothem; and'thatcatmot be Seputed to-him for 
ably Crimes otherwiſe who ſhould te latgcetit when ſubdued? mult hey 
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not give to the Fnemy of their Goods whatever he would have? and who 
in $cotland ſhould be 1nnocent ? behoved not all to bring to.themy that is in 
effe4, did they not take what they pleaſed ? But asfor any voluntar going 
or Joynivg in Action with Twiſiletour, or any of the others named in their Ser» 
vice, the Defender abſolutly denyes the ſamen. | 

Itew, For his taking and relieving Priſoners ner relevat, except the Pris 
ſoners were {pecially condeſcended on, ſpecially relieving of Priſoners is not 
relevant to inferr any Crime : but on the centrair is a good office to the 
perſons and partie, except it werelybelled that he as an Officer in the Engliſh 
Service took and relieved Priſoners, whilk cannot be made appear, whatever 
the amen might import - but the truth js, the Defender medled rivet with 
ſuch things, and the Defender fall truly relate the point of Fat, which he 
conceives hereby to be meaned, which is as follows, The Detender heatitg 
that his (le and Countrey of Reſnaith was pilladged, and going up the River 
Chde, the Boat wherein he was being tollowed by another Boat, and the De- 
teader having asked what they were, they alledged they did belong to the 
Earl of Glencairr, but could ſhewno warrand 5 whereupon the Defendee 
baving ſome ſuſpicion, that they were rather Robbers than Souldiets belong= 
ing to the ſaid Earl; and fearing that General Monckwhom the Defender was 
then going to, and whom he had never ſeen till that time, might get notice | 
thereof, and make uſe of the ſame as s Snare; the Defender defited them 16 
ſecure their Money 2nd Arms in the hands of one of his Servants upon afſu- 
rance, that the ſamen ſhould be delivered to them after he ſhould be cettifi« 
ed what they were; and thereafter recomended ther, fearing to incur the 
danger of a privat priſon tothe Garrifon of D»mbartoun, not under the No- 
tion of Souldiers ſerving under tae Earl of Glencairr, but as privat Delin- 
quents for Injurie done to the Countrieg and at his return after a few days; 
being tender that they ſhould incur no danger procured the Releaſment, and | 
their Names were never <nrolled as priſoners t© be Exchanged: and accof« 
ding to his ptumiſe, caufed redeliver their Mogey and Arms- 

As to the following Member of that Article, viz, That the Defender took 
pay from the Uſurper for a Companie of Foot under them, and in their Ser 
vice, | Adhering to the general exceptions agaih(t the relevancie ofthe prov 
poſition of the Dirtay and exceptions againſt this whole Article, in che be- 
girniog of the Anſwers thereto, ſpecially that it is not condefecnded under 
whiiich of the Þ&s lybelled on this mewber is ſubſumed, till which be done 
the D: fender has rezlgn to deny, that it falls aoder any of them; neither is 
it relevantlic lybe)led-ro- inferr any Crime, 'except it had been lybelled that 
the Defender baving, Commiſfion tor that! pretended Companie for the Bygs 
liſh Service at that ;time, bad Levied or keeped that Companie, enrotied 
their Names as 4 formed Compagie uader the En2lifh and their Kegimenre, 
and ingadged them to the Commonwealth andtheir Service, becaufe thefe 
are_required in a Souldier m any Sexvice, t. That he be relatus in numreres, 
that is to' fay enrolled, per le, ex 60d, 42. fe defeflame milit, 2 Ut prefiean 
ſecramentum, that is that they give their Oath, }, ox milite 12, ff, cod &* view; 
2, £4}, 6. or that the Defender. had icmployed them in the Brg/iſÞ Mihtarie 
Service, or inthe execution of their-arder,. 4jÞwhich the Defender abfotutes 
ly denies; they never having;been inrolied, giving any Oath or Ingadpwient 
or imployed in their Service as ſaid is, 'but '6#- the comrairs And the rrathy ir; 
thefe uſes to be in the ſaid Shire, and all o:her places in the Highlands in 
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broken times, Watchesto keep of Deboadetions, mafterful Reſts, and other 
oppreſſions amongſt the Countrie People themſelves and their Neighbours ia 
ſuch timesz and accordioglicin the Year of GOD 1653, or thereby, the 
Shire of argz/enot being able to entertain the Watch and pay Cels alſo, not 
being as yet well planted after the burning, General Monck was prevailed with 
to helpto entertain the {aid Watch : likeas at the ſame time alſo, ſeveral o- 
ther Shires bordering upon the Highlands, as Irzerneſi, Perth Shire, Athol, 
edberdeen Shire, Stirlirg, Dumbartoun ; all of themhad Watches the faids 
times, and allowance therefore frac the ſaid General Morck, who within two 
Moneths did withdraw the ſaid allowznc* from the ſaid watch of Argyle Shire, 
becauſe they refuſed to ingage againſt thoſe who were then in the Hills under 
the Defenders Son, and others whom the ſaid General Monck alſo alledged 
that they favoured, and thereupon withdrew his help arid allowance for che 
{aid Watch, and ſpoke of the Defender what his Grace pleaſed : And to & 
vince chat this was nothing but a Watch,the men were not in a formed Com- 
pany, but ſeveral Gentlemen in the Shire had the ordering of ſeveral numbers 
of them at convenient and needful places of the Shire, with proportional in* 
tertainment, and without ſubordination as ordinary Souldiers, all which is 
nottour, and if need beis the Defender offers to prove, and the Duke of 4/þe. 
warle it is hoped will remember how muck offended he was that the Defender 
would not ingage the ſaid Watch againſt the Lord Lorz and his Party, and 
what prejudice he did ſtill intertain againſt the Defender upon the ſaid publick 
account; As alſo Col. Robert Lilbxrn when the Lord Lorn and Kenmuir went 
to Kintre in the year 1653+ The (aid Lilbsrn immediatly upon the notice 
thereof, having come with a conſiderable part of the Engliſh Army to Dune 
bartonn, and ſent to the Defender to meet him,and to go along with him in 
Argile towards Kimtyre, if the ſaid Collonel does not know and perfeGtly re- 
member that the Detender ſhunned the meering, and would not go, whereu- 
pon' he returned back with the Forces,after he wasthe length of 1 ochlowmont, 
whereupon the Defender humbly craves that he may beurged to declare ; as 
21ſo that the Countels of Balcarres may be Examined if the Defender did not 
aſſiſt her and her Husband in the paſſage through Argile-ſtire, as they were 
going to a meeting at F3»lareck,for the buſineſs in the Hills in the year 1653. 
Neither can it be alledged that the Defender, or any of his people, did the 
leaft prejudice to any perſon or party that profeſſed to be for his Majefties 
Service : albeit if he had been ſo diſpoſed, he had, and might bave bad ſeve- 
ral opportunities to have done the ſame. 

As for the Member following, that the Defender called the a&ings of his 
Majeſties Forces againſt Uſurpers, Rebellion : It is moſt general, neicher con- 
deſcending on timenor place, and therefore irrelevant and inept ; but when 
condeſcended cn, he nothing doubts but that it ſhall appear he ſpoke no ſuch 
thing, nor had he ever any ſuch conſtruttion thereof. 

As tothe laſt deed of the ſaid Article, that the Defender ini a0 1654. took 
upon him power to bring off ſuch as werein that Service, and to give remiſ- 
fions therefore ; and particularly to John Mcdougall, it is general, neither 
condeſcending on time nor perſon brought of, and therefore inept and irrele- 
vant : and if 1t be meant only by the perſon named, viz. John Mcdowgall of 
Dwumolech, it will never be made out that he was in that Service when che 
Commiſſioner bis Grace, and the Earl of Glencairn were in the Fields, = 
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that ever there was a Commiſſion F.4' by the Defender to him, or to any 
other in relation to that ſervice. 


Article 12. As to the twelfth Article, and firſt Member thereof, anent the 
Defenders countenancing and aſliſting be his perſonal preſence,theTyrannical 
and Treaſonable Proclamation of Richard the Ulurper and ProteRor of his 
Majeſties Dominions, at the Mecart Croffes of Edinburgh and Dumbartonn,the 
Detender is ſo nottourly innocent of this member of the Article, that he might 
with much confidence in place of all other defence, ſimply deny it; but he 
will do more for defence and clearing of his innocency ; that where he is to 
propone his defence of alibz,that year, moneth and day muſt be condeſcended 
on, whereof none is condeſcended on in this member of the Article; and till 
they be condeſcended on it is izept, and the Defender ought to be afſoil zied 
therefra : But the days of the ſaid Proclamation at Edinburgh and Dumbartour 
reſpeFive being condeſcended on, the Defender offers him to prove, that 
during theſe days he was «/ib;,and neither at the City of Edinburgh nor Dum 
tartonn all theſe days. | 

As to the ſecond Member, anent the Defenders procuring himſelf Ele&ed a 
Commiſſioner for the Shire of Aberdeen, at leaft accepting of a Commiſſion 
fra them to Richards pretended Parliament, and ſitting and voting therein as 
« Member of his pretended Houle of Commons. 

That the Engl; Uſurpation was one of the moſt horrid Uſurpations that 
ever has been in &»r9, againſt all divine and humane Law, agaiaſt the moſt 
uncontraverted right of the moſt Iiluſtrieus of Kings our dread Soveraign 
end his moſt Royal Father of eternal glorious Memory, none of common 
Senſe or Honeſty will eontravert, Next, The ſaids Ulſurpers having nething 
but an unparzllcled unjuſt Detention of that Power, whereunts they no 
manner of way had the leaſt Right, or any Title whatſoeverz but in place 
of a little armed Violence and Force, the only mean (for Title they had none) 
whereby they both de faGo attained and violentliedetained that upjuſt Poſſeſs 
ſion of that power, whereof the only Right was, and Poſſeſſion ought to have 
been our dread Soveraignsz whoſoever by Arms, Counſel, or otherwiſe 
added or abated that armed Force, incſtabliſhing defa&o of the Power in the 
perſons of thoſe Monſters of men, and fo in ſetting up ef that abominable Us 
furpation, that he is Guilty of tbe higheſt Treaſon, is heartily acknowledg4 
ed 


5 

But the Uſurpers baving Treaſonablie thruſt their and our Soveraign his 
Majeſty, from all Poſſeſſion ot his juſt Rights and having taken upon them 
the ſupream Power, and being poſleſt ( though moſt unjuſtlie) yet. moſt 
peaceably therein, and keeping the ſame by Force as they had taken it, the 
caſe then became moſt ſingular, as to what the poor appreſt Subjeſts under 
their Force might do. Hoe reruas fiat» poſpto, in this ſtate of Aﬀairs, whereig 
the Ufurpers had Treaſonably put ther, Lycklaws an moſt cut juris conſult 
eclog, 6. membran, in |. 3. ff. de officiis pretorum obſerves Learnedlic, that di- 
#inttio fieri debet inter perſonam ejur qui magiliratum gerit ({ cums tamen jus ad 
wagiflratum non habeat) & ipſum magiſtratuw quew geſſerit, perſona enim ejus 
eſs private, hic publicus, © in publicis non tanita perſone quam wtilitetis publics 
bebenda eft ratio, wt enim tmiele, ait Cicero p. 1. effic. fe procurater reip.. ad 
wtilitatem corum qui Commiſi ſunt non ad corum quibus commiſia gerenda oft & ſas 
piegtes definiuns nibil alud PIR_Y carom 103 afjens, us ait atvians; 
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- Marcellious 6b. 29. that is ipfias veip, So Lyckiame diſtinguiſhes betwixt the 
perſon of him who unjuſtlic bas de fo Magiſracie, whole perſon is till bue 
in effe@ privat, and in the caſe of that Uſurpation a Traytor andthe Magi 
ſtracie which he carries, which is publick. | 

Likeas it would be diſtinguiſhed betwixtARs concurring with the Uſurper 
transferring de faGo in his Perſon the Power he ulurps, which are Treafonable 
?gainſt the lawful Soveraign, and AQs whereby they oppreſs Subjefs, make 
uſe of the power now uſurped, wherein the Utility not of the Ufurper, but 
of the Subjefs is reſpeRed;z as Lykleawe obſerves, »bi ſup. and then Grotins 
lib. 1. de jure belli & pacis cap. 4, num. 15. ſpeakir g de invoſore imperii of an 
unjuft Invader, while his Poſſeſſion remains unjuſt, ſayes, The Attsof power 
is binding for the good of the Commonwel; and becaule it is probable the 
lawful Governours will is rather the Uſurpers Command ſhould be obeyed 
or take effect, than thit L2ws 2nd Judgments ſhould fall in confuſfon in thier 
Terms, Reſftat ut de invaſore imperii videammrs non poitquame longa poſſeſſions 
vel palto jus naiins eft, ſed quamdin durat injuits poſſidend; canſa, 
yet, quidem dum poiſidet afius imperij quos exercet vim habere posſint 
obligandji, nonex ipfius jure, quod nullum, ſedex eoqued emnino probabile 
fit tn nm qui jus imperandi bavet, ſrue popalus eft, ftve rex, ſive jenatun id male inte 
ferim rataeſ[e que imperat quan legibus judiciiſgue Jublatts ſum mam induci cone 
f#ſionew, and Leſſivs who is one of the Authors Grotins cites upon the place, 
ſayes in the place cited, viz. £. 2. de Juititia © jure cap. 29. dub. g- ff, 37. 
that Thranni uſurpatione poteftatis mandatis objemperandum projter bonum come 
awwne, which is, that the Tyrran and Uſaurper is to be obeyed even from 
the Law of Nature for the publick good in ſuch eſtate of Aﬀairsz and adds 
alioqui omni eſſent plena latrociniis & furtis, that is all will be full of R obberies, 
Thifts and contuſion in that eſtate of Aﬀairs, becauſe of the U'urpers force 
the uſe ofno other Government can be had, ſua that the neceſſity of the be« 
nefit of Government for the good of the Subje&s or Commonwel ( ſpecially 
it what relates adreip, fFatuw in things neceflar for the ſtandiog of the Come 
monwell, or to evitthe ruine thereot) and the interpretative and preſumed 
conſerit thereupon of the Prigce wbo has the right to the Authority whilk 
the Uſurper has Ulurped, but is excluded by the Uſyrper frac benchtiing 
the Subje&s by. it, ljeafelt for the time, are the twe Grounds whereupon the 

King uſe of the power now in the hands of the Ulſurper, is founded os ſaid 
is « wheredpon it is ſubſumed that in our caſe the Invader and Uſurper Oliver 
baving.violeatly taken upos. him, the power, after he bad put bis and vur $o- 


fon, and a others the Defender, . and Oliver having keeped the 
; on all this'time, and Richerd continuing the fame, the benefit of that 

power whilk now-be had uſurped and whereot he was- in PoſſeGion, was 
ar always it is ſo negeſſary for ſanding of the Copmonwe), that without it 
1 becqoies but as F;(þ wy: Sea, the. leſſer a prey for the oppreflion of the 
grearer, But ſpecially the (ai Richard having called a prezended Parliament 
add totiinanded gl hires to, Commiſſiguers:bere to. meetings and Re» 
preftdtacives of the Nation, . a3 they are 0f-gzeat;uſe-at apy; time for treating 
common Aﬀeairs of comtngo corteny, . ſo tragicendent)y ot that time for mode- 
raficigthe arbitrarie 1 rannie Of 20 Ulſurper, , and. thas not being able ro ex- 
pugn bis force, they might by. ſtrength of common counſel overcome and 
peri wade bis reaſon. to things abſqlutely necefſar tor the ſubſiftence,at the leaſt 


the 


veraign from the Poſſeſſion thereofz and. oppreſſed by bis Armed Force this 
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the preveening the ruine of the whole Body of thir Kingdoms, and of his 
Majeſties Leidges therein,as was the ſtopping that miſerable union which the 
Defender knew thatit would be as it had been before at every other Parlia- 
ment 3 ſo that at that ſtrongly he attempted, asindeed thereafter it was, 
which union was that vorax, wherein our Religion, our ancient Govern- 
ment Monarchick, in his Majeſties Perſon and Family, and the intereſt of 
Nobility and our Liberties were wholly ſwallowed up; and under pretext 
of being united, we werereally in{laved to that pretended Common-wealth, 
the eafing (ifthey could not perſwade him to the taking off) of the Main- 
tainance and Ceſs whilk upon Scotland was ſextriple more than the propor- 
tion of Ernglard, and in it ſelf ſo heavy, with the Exciſe and other Publick 
Burdens laid by the Ulſurpers on it, that more was exaCted in one Month than 
his Majeſties Royal Predecefiors would have impoſed or taken of Taxation for 
an age, ſo that the Conntrey could not ſubſiſt under it. As alſo, taking off 
ſome'of the Forces under which we were kept in bondage,if that atleaft could 
have been obtained,the prevention of the alteration and change of our whole 
Laws, which was vehemently threatned, yea, and. in general the confound- 
ing, and dolo optiwo circumveening and defeating of their counſels, by which 
the event” proved, it was more hopeful and ealie to overcome that force 
than by might or power. And as the liberty of the Election of the Mem- 
bers in Ezg/and at thattime of Richards Parliament, made ſervice to his Ma- 
zefty in it, hopeful to all his Majeſties friends and loyal SubjeQs, ſo was it no 
fmall encouragemenit to the Detender to go there for the ſame end: And at 
that meeting 1a the Committee of Scots Aﬀairs, and at ſeveral other meetings 
whet they were upon the debate of the ſaid Union, the Defender of purpole 
to ſtop the ſame, did propone that there could be no union except it were 
agreed that we might enjoy our Religion in Scotland without alteration, as it 
was eſtabliſhed by our own Laws, and that we may be Ruled and Judged 
according to the ſame Laws,andexcept our Cels were proportioned according 
to theirs in E-clud : All which conditions the Defender knew would never 
be granted, were indeed fo utterly improbable at that time, that the propo- 
ſition thereof was conftrued to be for no other end than for the end aforeſaid, 
to ſtop the ſaid Union. Likeas it did ſo well ſucceed, that in effe& it did ob- 
ſtru& it ; and the ſeveral perſons of quality that were preſent can,and ifneed 
beis will declare: And at that meeting the attings and uſurpation of the U- 
ſurper Oliver, and the oppreſſions of that Army were of purpoſe much called 
in queſtion, to make that Government and them odious, whilk accordingly 
happily followed, and ſuch a breach and contulion among them was made, 
that their aflairs thereafter could never come to any confiftence, which made 
conſiderably and cvidently way to his Majeſties happy and glorious reſtituti- 
on. Toall which joyning that thecall and command of the Armed Force has 
parendi neceſiitatem: And neceſſity of obeying lying upon perſonsunder their 
power, it will follow fra what is alledged out of theſe above cited Anthors, 
founded ſtrongly on reaſon , the Defender in that eſtate of affairs had necefli- 
ty, and ſome c_— to go and effay what could be by counſel, wiſdom, 
and prudence ( fince now there was no (trengthnor might left effectual for the 
ſtanding, atleaſt to evite the ruine of the Countrey in the particulars above- 
mentioned, and others of that nature, at leaſt the Defender, as all of us were 
under their force, and tor eviting of his own and the Countreys ruine, habuit 
parendi neceſcitatem; and by conſequence there was no deſign of Treaſon 

L therein 


nn At 
. BD. 


( 42 ) h 

therein, but by the contrair, mo loyal intentions apon good ground of 
hope, and very probable appearance,and therefore it is hoped that the Com. 
miſfioner his Grace, and the Eſtates of Parliament will not find this Memher 
releyant to inferr ſo high a Crime againſt the Defender hoc maxime attento 3 
That befide the publick ends, it was even a neceſlary ſelf-prelervative AR, for 
the Defender had ſeveral other things of perſonal intereſt, as that they had 
ordained him to pay to them about 4000 pounds ſterling for alledged Fen. 
duties aughtand, and in time coming ſo much, that both jJoyned he was not 
-able to bear, and if need beisit is offered to be proven.,and that he was moſt 
rigorouſly proſecute for the ſame, not only tkreatning to uſe real execution 
againſt his Eſtate, but alſo to Impriſon his perſon ; tor eviting whereof, he 
behoved at that time to go up to Londen, and could not have his perſon ſe- 
cured from Arreſtmentsthere, but by going in Commiſſion. And it is known 
that his Majeſty is ſo gracious, as in not a few to excuſe what they did 
in that nature to evite , but though their own perſonal Prejudice, 
not imputing it to unfaithfulneſs in them at ſuch a time 5 But there be- 
ing ſo much neceſſity both publick and privat for ſome complyance, His 
Majeſty was even ſo gracious as to give to ſeverals allowance to comply 
whilk the Defender could not take expreſs, becauſe ' he was their Priſo- 
ner,and under Capitulation 3 yet what his Majeſty had given to others, he 
conceived humbly he had ſome reaſon to preſume that His Majeſty would 
approve, at leaſt net queſtion what he ſhould do ofthe like nature upon the 
ſame, yea and much greater neceſſity, and according to whoſe glorieus and 
imitable example, it is with much confidence hoped that the Comiſſioners 
Grace, and Honourable Eſtates ofParliament will have a favourable conftru- 
&ion of what the Defender did 1n that particular,being neceſſicat thereto both 
for publick and private latereft, without any Dole or Fraud, either in the 
Intention or Event, their being nothing at that time while the Defender was 
there, done for confirming the Ulurpation, or excluding his Majefties Inz 
eereſt 3 Likeas, it may appear that jt was only the Concourſe both of publick 
and private Intereſts and neceſſities foreſaids to move the Defender to go at 
that time,becauſe though he was deſiced oft-times of before to go, yet he Qill 
refuſed till then, and he was one of the Lalt that went,that being the very laſt 
pretended Parliament under their Power, and not till long after that Commiſ. 
fioners had gone for the Nation for ſeveral years, and that all had ſubmitted to 
their Conſtitutions, which were of neceſſity made uſe of ad Laws for the 
time, 

And in this alſo,as was before Anſwered to that part ofthe eleventh Cgriicle, 
anent his not Joyning with theſe Commiſhonat from hig Majeſty, there is a 
great difference betwixt a Regular and Peaceable time, at leaſt ſuch a time; 
' in which the lawful Power and Government is in vigour, and ſo unhappy a 
zjunRure of time as this was when the Defender went to the ſaid Metin ; 
when not only the lawful Government was under Cloud, but all things ſo 
Black and full of Deſpair, that there was not in humane probability the leaſt 
ground of hope; that the lawful Power was able for the time to protett the 
Subje& againſt the Luſt and Tyrranny of the Ulſurper and his Power and Foree, 
or to Redreſs their Grievances, or gale their unſupportable Burdens, nor 
could it be known, nor was there any probability, both the Defender, and 
all the Subjes might bave been Ruined before the lawful Magiſtrate ſhould 
be in a capacity to do the ſame, and recover his juſt Right, in which unbap. 
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py ConjunQure, if it was not lawful, it was at leaſt moſt excuſeable and ex3 
pedient, if not neceſſar, to uſe indeavours for publick or ſelf Preſervation, 
And it were hard in this caſe, where the Defender neither in intentien or 
event did contribute any thing to the Uſurper's Eſtabliſhment, or in preju- 
dice of the lawful Magiſtrate bis Right to make a tri inquirie, or to exas 
mine AQions by the ſtrit Rules of Law, as in a peaceable time, and not to 
circumſtantiat that Aion from the time and neceſſities, both publick and pris 
vate that induced thereto, being ſuch a time as when the Uſurpers bad over- 
turned all Laws Divine and Humane, was tyed to no Rules, but his own Will 
and Luſt, and when there was no viſible Force, either for the lawful Magi- 
ſtrat, or in the Kingdoms to controll or give check to his Lawleſs, Boundleſs 
and Arbitraric Power and Uſurpation, and in ſuch a time whtn in effe@ all 
Law wasoverturned and trampled under Foot, for {uch a neceſſary and ſelf 
preſervative Deed to puniſh the Defender, or infer (o great a Crime as Trea- 
ſon for the ſame, Eſpecially, where the whole Nation was alſe Guilty of the 
ſame, isio all humility koped not confiftent with that ianate Clemency that ſo 
much abounds in his Royal Majeſty, or with that Mercy whereby his Majeſtie's 
Throne is, and will continue Eltabliſhed, but that rather in ſo univerſal a 
Guilt he will pardon this Failling of the Defenders ( that he be not the fine 
gular Sufterer upon this account) as he has done to the whole Kingdoms 
and ſo many otters, to the Glory of his moſt renowned Clemency, and never 
to be forgotten, but conſtantly to be acknowledged Mercy. 

As for the Aggravations of this Member: And to the fri, That becauſe of 
the Defenders Nobility, he was incapable co be Elected, at leaſt might have 
Refuſed. 1t is Anſwered, that it is nettour, Nobility was not then reſpe&ed 
at all, nor was any ground of Excuſe, the Mceting to EleQions being Come 
manded to all as Heretors,and ſo Noble-Men and other Heretors met promiſcu- 
ouſly through all the Nation, as is nottourly to all known; . And whereas it 
is libelled that he bac not his Reſidence within the Shire, ought to be repel» 
led as irrelevant, non-refidence, not being ſuſtaineg pey ſe 3 becauſe it is rrue, 
and was know? to the Uſurper and his Miniſters, and Under-lings, that be 
had Land within the ſaid Shire, agd that Conſiderable, ſo that he could not 
decline the {aid Imployment without prejudice, the Will and Luſt of the U- 
ſurpers at that time being uncontrollable, and tyed to no Rulezof Law and Ju» 
ſtice, | | 
And where it is Inferred, that by fitting and Voting in that pretended 
Parliament, he acknowledged his Majeſties Power and Intereſt to be in the 
Ulurpers Peilon. It is Anſwered, 1. Heacknowledged the ſame no other- 
ways, but as all the Kingdom did, to wit, de feFo, For de faGo, the Uſur. 
per had taken and Poſſelied bimlell of the Power, as bis Majeſty is pleaſed to 
Ipeak of it in ! is Proclamation anent Commerce with Portege! in Ofober lat, 
and had detained the ſame fora longtime: But neither the Defender, nor 
any other Loyal Sabje& ever did, or will acknowledge that de jure,the ſamen 
belonged to him, or that he had any juſt Right, or lawful Title thereto yg as 
alſo, Leſſivs ſays in the aboveewritten place, ſpeaking of them that ſeeks 
from Uiurpers, that uſe of Government, whereunto he ſays they are holder, 
and obliged once taking on them the Government, though finfully and ug 
lawfully they ſeek the Renefite of it, ſays he, not abſolutely, bus under a 
tacis Condition, viz, if the Uſurpers will take upon them the Govenmentr, 
Fetunt ( lays he) ſed nacita guadam conditione ſi velit (e pro Principe gerere, 
: L 5 ſpeaking 
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ſpeaking of the Uſurper, and that the Ulurper would not give the uſe of the 
Power he had taken upon bim, but in the way he pleaſed was his Crime, 
whilk he contigued during his Ulſarpation, in reſpe& of all which it is hum- 
bly conceived that the Defender ought to be Aſſoilzied from the Crime of 
Treaſon libdlled thereupon, 

' Likas, for the Defenders further clearing in this particular , Itis humbly de* 
fired that certain Miniſters and others above exception, whom the Defender 
ſhall condeſcend on may be Examined ; if aiter his return from Zrgland in anne 
2648, he did not expreſs with great joy his hopes, that Buſineſs in England 
did tend towards his Majeſtics advantage: [tew, that Commiſſion might be 
dire& for Examining of Sir A#thony Aſhley Conper, and ſeveral other Engliſh- 
Mem above all exception, how the Defender expreſt himſelf in private anent 
his DiſaffcRion to that Ulſurpation during his being there the time of the ſaid 
Parliament, even though to his very great Hazard at that time. Jtexy, that 
certain Perſons upon whoſe Namesalſo he ſhall condeſcend may be Examined; 
if the Defender to their certain knowledge, the time of Sir George Booths 
rifing ( which fcll out immediately after the Defeaders return from the ſaid 
Parliament ) did not put himlelf out of the way, being informed that he 
was to be Secured 3 and thereupon delayed his Journey to Caithneſr, and ſo 
rxeadier to have laid hold upon any Opportunity that ſhould have offered 
for his Majeſties Service and Reſtitution, that time being the moſt probable 
as he conceived that ever offered after Worceiter; 

As for the Precept 12000 Pownd:s fterling, which is alledged the Defender 
got from the Uſurpersz It is Aniweced, the Defender did indeed obtain a 
Precept, but not az a Reward of any Service, which he never, neither did, 
nor deſired to deſetve from them, but for what they had Wrongouſly intro 
metted with of the half ofthe Exciſe of Wine and Strong Waters, whereunto 
the Defender had Right by 4 of Parliament before they bad any Power in 
Scotland, and of which the Defender got not Payment, 

As to the thirteenth Article, Firft, for the haill Article, it is not conde- 
ſcended on what A of Parliament, the ſamen conſiſting of three different 
Members, is ſublumed, and till it be condeſcended on, there can be no Pro- 
ceſs thereupon. And as to the firſt Member thereof, anent the words alledg- 
ed ſpoken at Inverary, 1. No time condeſcended on, and therefore the Libel 
in that part is inept, for the Reaſons above-mentioned, for which a Crimi« 
nal Dittay ought to be ſpecial in the time;at leaſt Year and Menth. 2. Where- 
as it is libelled he rebuked the Miniſter for praying for the King in the words 
libelled, or ſome ſuch like words, z0r relevat, the Miniſter, except the pers» 
ſon were condeſcended on, whom he rebuked. 3. Non relevat, ſome ſuch 
like words, ſome ſack like being moſt general, except the words were par- 
ticularly libelled, alledged to be ſuch like, whereby the Defender might ad- 
viſe his Defences, and alledge why they were not ſuch like as he would, if 
any words ever he ſpoke were condeſcended on, for the truth is, he never 
ſpoke any ſuch words, and was fo far from rebuking any for praying for the 
Kings Majeſty, that after the Defait at Worceſter, C whilk is the general time 
libelled wherein he ſhould have rebuked the Miniſter for praying for the 
King) hchimſelt cauſed continue praying for his Majeſty, both in his Pa-- 
roch-Church and in his own Family, yeaeven in preſence and audience of 
the Ereliſh when they came there, though it was to his great hazard foto 
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As to the ſecond Member, Anent the wards libelled, and alledged to 
| beet (poken by the Defender at Londen, that be wondered bow Þ 
ſhovld beſo mad asto call home a Family whom God had rejeted,and won! 
p. 7 never reſtore again, or ſome ſuch like words. 1. This.is allo general; nei 
| ther. time, that is Year,nor Month, nor particular place c: 
tiig it is libelled.char it was in the preſcnceof perſons of Quality, they ought 
7s be. candeſcerided on. 3. And in ſus far gsitis libeled.abe Defender tid . 
People wes mad to call bome his Majeſty, .it * groas! and inept, not can- 
deſcending what Peaple,and what was the occaſton,if there was any Motion- 
making of calling home his Majeſty, whereupon that hoyfd ve been ſpo- 
ken,and among whom it was ;, and Dexhandens Cap. 30. Prex. Crim. atfre 4. 
aid others ſays, a Criminal Dittay ſhoutd be mot clear, and contaig. eomes 
criminis patrati qualitates, 1.3. f de accuſ. & Bart, and othe hid. that it 
ſhould contain all the qualities of the Crimes alledged committed, 4-.Some 
ſuch fike words,vor relevet, except the words were ſpecially cendeſcended an, 
whilk if they were, the Defender would alledge and evince oa were no 
ways fuch like, for the truth is, he pever ſpoke any ſuch words, but on the 
contrair,did all he could there to make way for his Majeſties happy Reſtiqu- 
tion, as has been at length cleared of before, and was a very ſulpe& pecion, 
| in ſua far as in the year 1647, Ol:ver was ſo jealous of the Defender, that he 
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commanded him toſtay at London, and not return to Scetlaxd till bis Aﬀairs 
( as he was pleaſed ro expreſs ) were ſettled ; ſo that not without great dif- 
ficulty, by the Mediation of the Lord Charles Fleetwood, he obtained his 1;- 
berty,whereupon he deſires the ſaid Charles Fleetwocd tobe examined, whilk 
he alſo deſired at London 3 and not only was he {uſpe&, but qdious -to the 
Engliſh tor his known affection thereunto,as is nottour, and has alſo of be- 
fore been cleared. +l BY! 

As-to the third Member of that Article, Anent the alledged Speech in Me 

Pertouns, 1. Neither Year nor Month condeſcended on,: and thercfore ge- 
neral as to the time,and inept. 2. As to the firſt thereaf;chat he would 
owne any thing he had owned. 1. ltis exceedin eo and won relevas, 
except what were the things he had owned, were ſpecially.condeſcended on, 
and what Time, Years and Months ; it is an unparallelled generality, and 
therefore till made ſpecial, no Proceſs thereupon. 2. Itcan import nothing 
in common ſenſe, wherein to awne 4 thing, is toacknowledge it for a mans 
own, but that what he had acknowledged to be his own, whether Wards 
or Deeds, he would yet acknowledge, which is an expreſſion of Ingenuity 
and no Crime; and this being the received ſenſe of owning, the _—_— cane 
not be ſtrained to any other ſenſe;or it occafion ſhould be taken ſo todo,and 
that any other ſenſe could be put upon that Expreſſion, yet benignior inter- 
pretatio capiends eit, the mot benign [nterpretation is to be taken, per /, ea 
que, F. 1. ff. de reg. juris, as being both juſteſt and ſafeſt by that Law; and 
zn ambiguous Speeches, or ſuch as may receive two Senſes, every man is the 
beſt exponer of his own Mind, and his Interpretation ought to be admitted, 
per leg. in ambignis, fe. de reg. juris, and other Laws : but the ſenſe aforeſaid 
15 ſo plain, that there is no place for Caption. 

As to what follows in the ſaid Member, That if what he had owned of 
done were to do, he would do it again, albeit he had known that all that hag 
b-en would have come. 1. As has been alledged againſt the firſt part of thig 
Member, this is exceedingly general, buth - to the Tune and Month, he ſhould 

haye 


UMI 


GER 46 ) 
© have y—_ it on. 2.As to what the things are that he would do if they were 
to be done, and what times the things were done or owned to be done on, 
that the ſaying that he would do if they were to do is a Crime. 3. What are 
theſe things in particnlar that are underſtood, or may be ſubſumed underthe 
general of all things that has come ro paſs, whereupon it may be inferred, that 
it was a Crime 'to the Defender to have ſaid, that notwithſtanding of them 
he would do what he had owned if it were to do, and therefore the Libel in 
this part of the Member, is alſo general, obſcure and inept ; and to evince 
the ineptitude of this generality, ſuppoſe the Defender was thus indyted, you 
are indyted tor all that you have done the times bygone, preceeding your being 
in James Maftertonns Houſe, after your coming from London, were not that 
' Dittay, withonr all controverſie irrelevant, then is it not als irrelevant to be 
'indyred for owning in general what he had owned, or ſaying in general, that 
- he would do what he had owned during that time, if it were to do again, 
. without any farder particular condeſcendance. Likeas 4.There is a very clear 
and obvious ſenſe theſe words'may have, (it ever heſpake, as he truely never 
remembers that he ſpake any ſuch words, ) »iz. that if it had been poſſible 
- that times could have recurned, and ations to be done under the ſame cir- 
-cumftances and repreſentations they had then, it 1s probable theſe ſame might 
'be the Defenders aQings again, though he had known what had come there- 
after, not having connexion with or neceſſar dependance on theſe aftings,whilk 
does not ſo much as import hispreſent choughts or approbation thereof, but is 
very conſiſtent with a preſent diſapprobation of the ſame, and is it not moſt 
ordinar to ſay, that if ſuch times were as has been, or ſuch motives or 
circumſtances of ARions as has been, that it is very like I 
would be ingaged in them al(well as others, or as I have been 
my ſelf, and_ yet to ſay with great conſiſtence, I think I might nor 
fo do, likeas truly+ it is known, and if need beis, is offered to be 
proven, that the Defender on the juſt contrary had ſaid to a Counſellor of 
Crommells, and to many other famous Gentlemen, that things had been done, 
wherein he wouldhavebeenvery far fra ingaging in,if he had ſeenwhat follow- 
ed, whilk was the produd of the Eorrnaption of evil men, that had abuſed 
what was well intended for the accompliſhing of their wicked and ( till they 
brake forth and could not be refiſted ) unknown deſigns, and the Defend- 
der hopes the ſenſe aforeſaid is very clear,and even tho1t were not fo obvi- 
ons, yet rapienda ef? occaſio. que benignius prebet reſponſum, l. rapienda 168 
fe. deReg Juris, thatis an occaſion ſhould beeven reft ( as it were though 
there were ſome violencedone to the words )for a benign anſyer and Inter- 
pretation, end therefore by all means that Interpretation of the words that 
may ſcem to infer a Crime ought to be eſchewed, or if the words might be 
. drawn to any other ſenſe, yet in dubiis benigniora preferenda ſunt, as has been, 
ſaid, in Speeches dubious the moſt benign ſenſe 1s to be preferred, per /. ſemper 
56. ff. de Reg. jur. or where words are obſcure and may ſuffer two ſenſes, 
the parties own Interpretation is to be taken, asthe beſt Interpreter of his 
own mind, perl. ea que F. 1. ff. de reg. jur. and odia ſtunt reitriugenda,ſavores 
ampliandi, what is adious ( as is that which may infer a Crime againft any 
ſhould be reſtrited8&favouramplified,8& ingeneral theJudges alwiſe to be more 
enclined to abſolve than to condemn:and ſo conſequentlyto take the ſenſe that 
may aſſoilzie, rather than that which may condemn 3 leg. Arrianus 47. f 
de oblig. & a&. 5. The Dottors ſay, That voluntas &- propoſitum delinquenti * 
diflinguus, 
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dillinguunt facinore per legem expreſſaw, leg. qui injur: 53. ff. de furtls in pris: 
that 1s, the Will an ——— chat pon fa oF ingui it 3 
But velle;z2as or voluntes inefficax, 28 it iscalled, not a Will but a Would, is 
0O PUrPoſe to do and can be the cauſe of no Crime, eſpecially being about 
things paſt and qualified with an impoſſible Condition, if things already done 
were co do, whilk isaltogether impolſible that an ation done ſhould return to 
have anew being and ſo to be done, and even thereis ſome Preſumption of 
what miſtake may bein this fra the very place lybelled, in which itis alled- 
ec to. have been ſpoken, it being ſuch as it is not improbable rhat men may 

very, apt to fail both in Judgment and Memorie, and ſo both wrong them- 
felves and miſconſtrue others. 

As for the Aggravations that follows, that by ſpeaking theſe words the De- 
{ender-rook upon him by outward Succeſs togive Judgment upon the ſecret 
Counſells of the Almighty. 1. Asit is no-ways true that the Defender ſpoke 
any of the words lybelled, ſo this does f as he humbly conceives Jin no ways 
follow upon the words immediatly going before, alledged ſpoken in Maiter- 
$0#ns , viz. that the Defender owned what he had owned, or would do the 
ſame if it were to do, for that isnot Judgment given-of any bidden Counſel 
of the Lords, but an expreſſion at moſt of his own Actions, and as for the 
words before theſe, albeit he had been ſo preſlumptuous as to ſay them [| as he 
bleſſes the LORD he never was | yetitis not lybell:d that any thing that's 
therein alledged to have been ſpoken either at Iznerery or Londox,was ſpoken 
or inferred fra providence and ſucceſs, for the Defender bleſſes the Lord, he 
bas been otherwile taught than to uſe {or rather to abuſe ) ſo Turkiſh an Ar- 
gument, and whilk the LORD has by his Majeſties Reſtitution fo ſignally 
refured. 

And as to the laſt Apgravation that the Defender thereby hardned others 
fach as were otherwile 11} diſpoſed in their wicked Courſes towards his Ma- 
jeſty, it is indeed a {ad Retletion upon others herein not called, however, 
x. It is ſo general both asto theſe others and their Courles that it cannot, and 
the Defender hopes it ſhall have no weight 3 Eſpecially conſidering, that 2. 
The Defender oppones his Defence of beforealledged againſt all the members 
of. this Article, whereby it is clear that as they are lybelled they can infer no 
ſuch thing 3 Inreſpe& ofall which the Defender ought to beaſſoilzicd alſo 
frathis Article of the Dittay. 


Laf#Article,As to thelaſtArticle,1./tis not condeſcended under which of the 
Ads of Parliament lybelled on,it 1s ſubſumed,and till then itis ineptly lybelled 
and there can be no Proceſs thereupon. Mereover the Defender has the 
teftimony of his own Conſcience, yea and of a higher, that nothing lybel- 
led therein is true,Albeit if hefad faid theUfurpershazard wasgreat from higMa- 
jeſty, and if his Majeſties deſigns took effect they were ruined, the ſame 
were nottour Truths, and it ought to have been ſo, that is ought to be, and 
it is good they were in hazard: fra his Majeſties Deſigns 3 And it wasmoft 
juſt that his Mafeſties defigns ſhould takeeffe& to their ruine, and what 
Crime could bein ſo ſaying, he could not apprehend, however he never ſpoke 

ny ſuch Words to Cromwel or Iretoun, which Iretoun he never ſaw with his 
oye and did far more abhor the leaft thought of giving counſel to queſtion 
his late Majeſty upon his precious Life, and in his innocence ſhall reft con- 
fident, abſolutely to deny the ſame. 
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As to the 

30 face of the- Parlitene theft Geting, he rold- chac theUſurper Cromwed/ 
j him, [thar-l land and' Seotlend would never be 'N- peace ril His 
ug were put © dearh. The Deferideradhers as co chisparr to -the-getictHf 
on againſt all this Africle, Thar 1t-is-not condeſfenfed under of 
theAs of Parliement libelled on, it is ſabſemed, till 'Wiich'be:done*there 
Ean' de -Ho-Proves, and if it be Intetided-rheb fe be fablanied! dlider. che y Att 
2. Par, Fa. 1.-and the 134; A@ Par. 8, aft to.'AQ 160 Fuwomd/ 205 AR; 
Par.'Ja: 6 All thoſe AQs as 'both by theif Titles and Feriony and by Sher 
It his /rdex on the Words Leaſing-makers appears, and irſtetns by-theirTont= 
junfion in this Lybel, they ate underſtood all thetein'sf 'Liking and Shart« 
dering His Majeſty and His Progenitors, &c- And the words. lybelled; the 
very horrid, yet feerps to be of znother Nature. And 4iTo that 205 ARt,Pur. 
14. Fa. 6. whereon only any thing can be ſubſumed againſt him tor Tohceal- 
ing and nor apprehending. 1: It is general as to the time when Cromne/f ſhould 
hayerbld it ts him, and therefore inept till the time be condeſcended on whilk 
muſt be,eſpeciallyſcing if it be condeſcended on to havebeen aftes the inga 

was broken,nothing can be ſubſumed on the ſaid AR thereupors againſt the 2e- 
{ender,ner on his not apprekendivg him,ter he was not holdewcherero by rhas 
AR expreſly, except (according te Law) it had been in his Power: Bur (0 it 
is, it is known that ar that time it was not in the power" of the whole King - 
dom to #pprehend bim, whether his Vidory and Strengeh de coulideres, 
or the Kingdoms low and weak Condition ar that eimeg wherein chey tay 
open to ruine by hit, if the Lord had net reſtrained him, more nor cheir 
Powet could effeRunt: and a5 to theconcealivg and nor revealing,theDetender 
ought ro be effoil2ied; Becaule by the expreſs words of theAQ,thatReveating is 
declared to be ſuch a revealing to ſome of his Majeſties privy Councit, or 
ſotne andet officet, &c, as that rherethtongh, the Authors of lindervus 
Speeches may be called, tryed, and puniſhed according to the ether Afza- 
foreſaids: By which it is clear, 1. Thar thac AR is not vaderſtood of a Foe 
reign Invader and- prevalent Enemy not ſubje@ co our Lows and Aﬀts. 2, 
That the net tavea/ing meaned, is, when through the: revealing, the Au- 
thors of Speeches may be called, tryed and puniſbed, but that cannot be ſubs 
ſumed, except it were ſubſumed, that the ſpeeches were ſpoken before Wits 
neſſes. otherways they could not have been proven, and without /probativg, 
could not have been (o tryed, as that ſentence could have been givea there. 
upon, and the Author puniſhed according to the words of the Act (whilk is 
2)fo according to common Law, a3 is kereafrer cleared ) likens if the words 
ſhould have thereatrer been found treaſonable 5 and the Defender not being 
found able to have poven them, he ſhould have brought himſeli under thecriwe 
of Treaſon for accuſing another of Treaſon, and nor being ableto prove it,and 
thetefore could not be holden ſo to do : As alſo, albeit the Defender had 
heard any ſuch words as is libelled C whilk he alrogether denyes ) and that be« 
fore Wicneſſes; yer through his revealing thereof, the Author could not have 
been tryed or puniſhed, for it is notrourly known. it was above the power 
of the K\ngdom ar that time 8s ſaid is, or for many Years chereaſter ro punich 
him : And therefore the Defenders not revealing cannot be ſobſumed on the 
ſaid AR of Parlizamenc to infer che prin contained therein, of xelsred waco, 
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laſt part of this Artide Whereby it islybelled,that in a0 1649 
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' fore the Dender cannot be coaveined for Treaſon, or the pain thereof upon i} 


ſaids As, but ought to be affoilzied thereſrae, EEK SG. 
But if this Member of this Article be intended to be ſablumed under the 
laſt part of the Propoſitien of the Dittayz whereby it is libelled, That by 
common Law and prattique of this Kiagdom, all Conceallers, and not Re- 
vealers of any malicious purpoſe of putting violent hand in the Sacred Perſon of 
his Majeſty, or purpoſing of Killing or putting him todeath,are 2yilty of Treaz 
ſon, the Defender proteſting his innocency in never concealing any ſuch pur- 
poſe,nor the words -forefaid libelled, which he abhorsy be is ſo far frem juſtify- 
ing thereof, judging that harridMurderof hisMajeſty to have been the veryRu- 
ine of our Peaceand Happineſs; yer as to theRelevancy of chat part of the pros 
poſition, 1n (wa far as 15 founded apon common Law and praRique only, the 
Defender becaule of the preparative repeats what was before alledged in the 
Anſwers to the Propoſition in that part thereof, 'and adds further, thar vpon 
the Qeſtion 5» crimine leſe Majeffats inthe crime of Leſe Majeſtie num: (ciens 
traftatum proditions contra principem vet Pattiam & illum non revelans ſit pu. 
Piendus pews mortis, thatis, whether he that knows a Treaty abour Treaſon 
againſt his Prince or Country be puniſhable by Death, Clarw /. 15. $5. fix, 
prac, crim: queſt: 57, ſays that many holds he is not puniſhable by death, and 
that Cagwo!: in his /: culpe caret ff: de reg: juris, wwm: 2: fays; tht that is the 
common Opinion, citing alſo g/cias: ir Zi: tacere fe de wirb: fir: & inl: Boys 
Fide num: 20: ff, de po. in l, 4, J. Cato num: 30. f, de verb, oblig. rela- 
ted alſo by Giges dt crim: leſe Majeſtatis fol: 180, nam, 10, Roland, con(, 88. 
num: 10, lib: 2: and that Carer, pred. crim, fol, 253, num, 29, ſaith, That all 
others follows this Opinion, and that Baldxs cryes out in acertain Council, thar 
becauſe Barrol, held otherways, therefore his Soul for that as a crime, is tor- 
mented in Hell , whereia it isclear eyen by C/arws acknowledgement, That con- 
cealing and not revealing in the cale propoled by Clarws ( whilk is vey 
high Treaſon ) is no Trezſon by the common Opinion of the Doftors, accor- 
ding as is aſſerted by the fameus Authors he cites, and whom hecontradiats not 
therein. 2, And Clirws nothing contradiRting, but this is the common O. 
pinion,albeir he be of another with Bar#o/.that it is capital to conceal,and nor 
to reveal, yet it is only in twe caſes, to wit, i» iradats qui fiat contre ejus pers 
ſonam vel ſtatum, that is, where he has been conſcious to, and known any 
Treaty or Conſultation agaioſt the Princes Eſtate or Perſon , bur as for other 
Caſes, he holes expreſly, that the Concealer, and not the Revealer, js 
not puniſhable by Death in thir words, 3 alis autem caſo bus ets ſunt compre» 
henſs in crimine leſs Majeſtatis non putarem efſe punicndum pena morts ſubditurs 
qui- non revelaverit, z and that he Counſels Princes, even ia thir Caſes, ro 
uſe Clemency and Humanity rather than Severity, and to excuſe their Sub- 
jefts upon any probableCauſle frae the pain of Death. Wheace, 3,Ic is alledged, 
even according to Clarws his Opinion cencealing is not relevant to infer the 
pain of Death,except where theGoncealer has been conſcious to, & heard (ome 
Treaty, that is deliberat Conſuleations againſt the Prince or his Eftatez bur 
ſwa it is the words libelled,eſpecially what is alledged to have been heard in the 
Parliament 1649, ſeems not eo impore that, being as would appear but woli- 
tantieverba ( if any (uch had been heard, which the Defender denyes abſo- 
lutely ) aud importing indeed the Author Cromwels thought or Opinion, thar 
there would be troubles ſtill, (@ long as his Majeſty ( horendum difts ) were 
not put to death. Bux C/ar«s bib: 5, -_ crim: F fin, num, 87, My —- 
twlxe 


(190) "IN | 
betwixt coprtationem nudem, 2 naked Thought, and traZatam, or a Treaty, or 
conſulting, he affirms that 2 naked or ſole thought is not puniſhable in agy 
crime, ao not in leſe Majeſty,except only Herefie,whilk is a crime perjeced in 
the mind. And thereafter »»m,'2, he moves the Queſtion, ſed pore quis n»3 
ftatarrit im meris terminis cogitationis ſed ulterius etiam proceſſerit 
ad traftatum cm alique de ipſo maleficio c0:: mittewds, but ſays he 
put the caſe that any has not contained himlelt within the bounds 
of a Thought, but has proceeded further to treat with any for committing the 
Crime, &c. Thereby making a clear difference betwixt a ſole Thought and a 
Treatie about committing the Crime : now the words as they are lybelled do 
not import any Treaty with any for committing that horrid Martherg but the 
fignification only ofCrowwel:damnableT hought, what mightbe the conſequence 
of not taking ofthe Lite of our then dread Soveraign, And hence, 3, {t will 
follow, that theſe words can not be ſublumed relevantlie under that part of 
the propcſition of the Lybel, becauſe that any ſenſe theſe words ſeemed to 
bave as they are lybelled, would appexr only to import his naked Thought of 
what may be the conſequence of not taking of the Lite of our then dread $0» 
reraign, but no purpoſe of his to take the ſame, neither could any preſume, 
albcit his thought anent that Conſequence had been true 3 ( as it is moſt con= 
trair to the Truth) that yetany man in «uhom there had been the leaſt ſpark 
of common Reaſon or Conſcience, would have purpoſed to commit or com- 
mitted one ofthe Higheſt Evils of Sin to evite, though very great t vils of 
Puniſhment 2 Ic being a received Rule among men, at leaſt among Chriſtian 
men, that the leaſt of the Evils of Sin ſhould not be committed, to evit the 
greateſt Evils of Puniſhment, Gomez, a moſt excellent Lawyer is clear in his 
third Tome varierum rejolutionum de crimine lea majeſtatis num, 8, that con« 
cealing even of Treaſon is only then puniſhable when the Concealer might 
prove it, otherwiſe not, Pertext. leg. noitris in fin, ff. de calummniat, &- leg, 
qui accuſ. Cod. de edends, whereby its ſaid, that whoſoever counſels to Acs 
cuſe ſhould have his Proofs ready y and who Accuſeth Falſely, ſhall be puni« 
fhed as the Party accuſed would be, if the Accuſation were proven, Gomez 
citeth the Cannon Law, Platia, Hippolatus and others for their exceptions, 
whilk a Fortiori holds in one Law, whereby, by the 49. A Parl, 1, Je. 6. 
Accuſing of any of Treaſon, not being able to prove fo, that the Partie ac- 
cuſed be acquit,being ſo far reprobat by our Law,that it's declared, thatthere- 
by the accuſer ſhall incur the ſame Crime of Treaſon whereof he accuſed the 
other, is a ſufficient Warrand to the Defender, not to have revezlled that of 
Cromwel ( if their had been any ſuch Speech, as the Defender never heard any 
ſuch) except he had Witneſſes to have proven it,whilk neither is Libelled nor 
can be alleadged, and therefore he ought allo to be aſloilzied therefrae. 

5. All thele Laws anent Concealling and not Revealling as the Defender 


+ humblie Conceives, muſt be underſtood, where the Treaſon is privatly Plot- 


ted, and the Excution thereof carried on by ſecret Conveyance, and which by 
revealling might be cruſhed and prevented. But it is nottour that the Uſur- 
per as he had the power ofarmed Force, ſo he had the unparaleiled Boldnſs 
ro carric on his execrable Treaſon moſt openly, and that his Power was ſuch 
as it was impoſſible to his Majeſties poor Subjets of this Kingdom, no nor 
for his Majeſties SubjeRs of his other Kingdoms though far more powerful, 
and that many Thouſands of them frae their Soul abhorred the ſaid AR to pre- 
vent and imped the ſame, and if the Defender had heard any ſuch Words of 
the Uturper, as he has juſt reaſon ro deny he never heard whatever they 


ſhould import, what probable reaſon might have been for not cevealling at 
that 


_ 
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that time.fra thePrevalencie 8& power of that Enemy,the condition of our poor | 


Countrey,znd utter impoſſibility to bring him to Puniſhment;beſides the want 
of Probation ; And ſo what place they were to Cl:rss his Counſel of Huma- 
nity, the Defender laves to the Commiſſioner his Grace and honourable 
Eſtates of Parliament to Judge. | 
6. Whatever relevancy there were in the Defenders concealling, yet his 
acknowledgement thereof in Parliament 1649, as Libelled wor relevat to in- 
fer or prove it, 1, Bec-uſe a Confeſſion that prejudgeth a Partie muſt be ju- 
dicial, that is in judicio idgy utroq, ure et civili et Cannonico as fayes Panormiten 
C, ex parte decret. de confeſs, num, 16, that it mult be in Judgment in a Proceſs 


' Wherein he who confefſeth is conveined as is clear by leg, 6. de confeſs. where 


the words are | dum quis Convenitur, Confileatur, that 18 if any be conveened, 
confeſs, &©c, and Panormitan dio who layes, that to the end a Confeſſion may 
prejudge him who confeſſes, it muſt be among ( others requifir ) ſuper relits- 
gioſa, that is, on a thing litigious, or a thing in Dependence or Proceſs, per 
L. in confe;/:onibus, ff, de imterrog. art. The words are confeſſronibus falſts reſpon» 
deutes ita obligantuy ſi e| us nomine de quo quis interrogatus ſit cums aliquo ſit atio,that 
is aty iO making Anſwer,is obliged by falſe Confetfions,if there bean AttionCor 
dependence ) againſt him upon that whereupon he was Interrogat & confeſſes, 
and Parormiten is expreſs loco ubi ſup. that non valet confeſſio faiFa coram judice 
tanquars inJudicioniſiJudex ad hoc ſedeat per Bartol in L, ſs confeſſus ff de cuſiod, 
reorum that is aConfellics is not valid though made beforea Judge as inJudg- 
ment,except theJudge be ſitting on thatBufineſs:Whence it is clear that the Ac- 
knowledgment Lybelledis no ways relevant to infer againſt the D=fender what 
is Libclled to have been thereby acknowledgedzexcept it were Libelled that he 
had been in Judgment conveined thereupon, or that there was a Proceſs de- 
pending againſt the ſaid Defender, wherein he had confeſſed what is Libelled 
10 Judgment, and the Parliament had been fitting on that Proceſs z But ſua 
it is that neither is it nor can be Libelled z and therefore bis naked Acknows 
ledgment is not relevant : And in Effe@ if in any Diſcourſe before the Parlia- 
ment any ſuch words had eſcaped the Defender ( whilk he no wayes acknows= 
ledges } yet that ſuch a paſſing and indeliberate Word fhould infer or prove a 
Crime or ſo high a Crime againſt him, he is hopeful the honourable Court of 
Parliament will be very far fra ever finding, For the reaſon why Confeffion has 
ſo much Weight,is becauſe it is preſumed that no man will confeſs 2gainſt bimfelf 
in Judgment, that whereupon he is conveened and proceſſed without great 
Deliberation, whilk holds not if their acknowledgment be given out of any 
Praces, their being no Dependence, Action or Proceſs upon the matter there- 
of, and therefore the Defender is confidenr, that he needs not trouble the 
honourable Court with more legal Diſpute againſt the Relevancie of the alled= 
ged acknowledgment, 

7, The words of Acknowledgment Zibelled as ſpoken in the Parliament 
1649, can never be obtruded to the Defender,nor that he was conſcious to the 
Counſel of that horrid Murder of his late Majeftie, becauſe it is nottour, and he 
offers him to prove it need beis that the whole Members of the ſaid Parlia= 
ment 1649, aad he himſelf amongſt others in plene Parliament, were purged 
by their Solemn Oaths ofallKnowledge of,or Acceſſion to that wicked Deſign, 
in Relation to the Kings Majeſtie and Houſes of Parliament, 


N 3 8, And 


ww 


(32) | 

 8.And yet he is ſo confident be never ſpoke any ſuch thing in Parliewent, that 
.the Day being condeſcended on, and Dyet of Sitting of Far/iament, as by all 
Bogors is agreed, it ought to be when the Detender offers to Proye bis 
Alibi, He offers to prove ( if need beis ) he was Alibi all thac Dyet, and fo 
not in Perliewent, where heisalleadged to have ſpoken theſe Words, | 

Andin regard the Deeds libelled, are cither ſuch as preceeded the Treaty, 
and A# of Obliviex in anne 1641, and were thereby Pardoned, and Buri:d 
in Oblivion, or ſuch as interveencd after the Year 1641, before his M3feſties 
home»coming in the Year 1650, duting which time he is in chis Libel charged 
with ſeveral Deeds which are irrclevant, and whereot the Defender is moſt 
innocent, and for ſuch publick Acings as the Defender is Charged with, and 
had Acceſſion to;The Defender is allo Secured, and Pardoned by bis Majeſties 
Treaty,and Gracious Condeſcendance at Breda, whilk was allo thereafter Ra- 
tified in Parliawent: Or, are Deeds of neceſlary Compliance, both for the 
publick and ſelf Preſervation in that unhappy juaQure, which Compliance, 
as it was fore againſt his Inclination, if it had been in his Power to bave 
helped, ſo is not, no more nor the whole Kingdoms did, and far leſs than many 
Condeſcended toy It is in all humility expeRed, that the Defender ſhould 
not be brought under the Compaſs of Law for the ſame, whilk were azto make 
him the fingular Sufferer in ſo univerſal a Guilt, So there can be no Prece- 
deat therefore inſtances, either out of Scyipture or Holy Writ, the Hiſtories 
of aurown, or of other Nations, that a SubjeR not baving contribute tothe 
Olurpation, but to his Power Reſiſted the ſame, when the ſaid unjuſt Uſure 
pation prevailed, cxpelled the lawful Magiſtrat, detained their unjuſt Poſſe(- 
fion for many years, and Tyrrannized over the People, whom the lawtul Ma- 

»giltrat could not for the time ProteR or Help, that the ſaid SubjeR for his com» 

pliance, and ufing Indeavours for neceſlar, publick, and ſelf Preſervation, 
ſhould be ladyted of ſo high a Crime, is in all humility conceived without 
Precedent or Parallel, and quite centrair to the current of Example and 
Practice that may be from Scripture nnd other Hiftoric adduced, and nor ſo (uit- 
able to that innate Goodneſs and natural Clemency, whereof his Majeſty has 
given ſo abundant Proof to others, even the Uſurpers and lIavaders, and 
who aided and abaited them ( witbout Envy be it ſpoken) and which is no: 
only moſt agreeable to his Majeſtics moſt Gracious Inclioation, but very ſuit» 
able to that Advice given by his Royal Father, to bim in bis Ear Bagiuny 
whoſe Words in one Seion, there are as follows. Your Prerogative « beſt 
[hewed and exerciſed in remitting, rather than exaFing the Rigour of the Law, then 
which nothing « worſe; ln reſpe& whereof, and of the Defenccs abovewrit- 
ten, the Detender ought to be Afoilzicd from this Libel, and baill griicles 
therein contained, 

' 9. The Defender ought to be Aſſoilzied from thir two laſt Articles 25 from 
all the other, from the year 2641, to his Majefſties home=coming to Scotland 
in «#r0 1650, becauſe of the Ratification and Oblivios contained in his Ma- 
jeſtics Treaty at Breda, and moſt full and ample A of Ratiffcation and 0þli. 
vien at St, Johnſtoun and Stirling Annu 1650, and 1651» . 

Aad yet that the Defenders lnnocency as to any Accctiion or Knowledge of 
that horrid Murther may yet farder appear;lt is known to many Perlousand to 
ſome of the Members of this preſent Parliawent, that whea Crowwe/ was in 
Scotland in anno 1650y ( notwithſtanding it is known. what Malice he bad to 
the Detender at that time) in this Particular ke expreſſed himſelf concerning 
the Marquiſs of «Argyle, that he thought him a Man that had neither Courage 
nor Honour to have been upon ſuch a Buſineſs, And the Defender thanks GOD 
he had ſo much Honour and Honeſty, as in no way to be Acceſſory thereto, 


but to Abhore the ſame, 


